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! 

Supreme Court of the District of Columbia 


1 Higgins Manufacturing Company,' 
a corporation, plaintiff, 
vs. 

David Burnet, Commissioner of " 
Internal Revenue; R. M. Estes, 
Deputy Commissioner of Internal 
Revenue, defendants. 


In equity. 


No. 51890 


i 


United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Petition 

Filed September 18,1930 
In the Supreme Court of the District of Columbia 


Higgins Manufacturing Company,' 
a corporation, plaintiff, 
vs. 

David Burnet, Commissioner of 
Internal Revenue; R. M. Estes, 
Deputy Commissioner of Internal 
Revenue, defendants 


In Equity. 


I 

No. 51890 ! 


To the Supreme Court of the District of Columbia: 

The plaintiff states as follows: 

1. The plaintiff, Higgins Manufacturing Company, is a corpora¬ 
tion organized and existing under the laws of the State of Rhode 
Island, its principal place of business being No. 9 Jackson Street, 
in the city of Providence, State of Rhode Island, and is a citiien of 
the United States and of the State of Rhode Island. 

2. The defendant, David Burnet, is a citizen of the United States 

and a resident of the District of Columbia, and is Commissioner of 
Internal Revenue. Defendant R. M. Estes is a citizen of the United 
States and a resident of the District of Columbia and is Deputy 
Commissioner of Internal Revenue in charge of the miscellaneous 
tax unit. i 

3. The plaintiff is now, and has been for many years, engaged in 
the manufacture and sale of certain food products known and sold 
as Higgins Nut Product or Nut-Z-All, composed of a mixture of 
coconut oil, peanut oil, salt, water, and coloring matter, manufac¬ 
tured for and sold as cooking compounds and not m&de in 

2 imitation or semblance of butter. Plaintiff maintains its 
manufacturing plant and principal office in the city of 
Providence, Rhode Island, and sells its said products and has 
agencies throughout the United States. 
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4. Plaintiff further states that at some time after it began the 
manufacture and sale of said products the collector of internal 
revenue for the district of Rhode Island, upon the advice and direc¬ 
tion of the defendants’ predecessors in office, assessed a tax at the 
rate of ten cents (10#) per pound on the plaintiff’s said products, as 
artificially colored oleomargarine, under the act of August 2, 18S6, 
24 Stat. 209 (U. S. Code, title 26, secs. 521-546). The said tax was 
paid by plaintiff under protest and thereupon plaintiff brought an 
action of law in the United States District Court for the District 
of Rhode Island against Frank A. Page, collector of internal revenue, 
to recover the amount so paid. The said action was tried on the 
merits by the court, jury trial having been waived by both parties, 
the issue so tried being whether plaintiff's said product Nut-Z-All 
was artificially colored oleomargarine within the meaning and intent 
of the act of August 2, 1886, as amended. Thereafter, April 15, 
1924, the said District Court for the District of Rhode Island found 
and held that the plaintiff’s product was not taxable as artificially 
colored oleomargarine and ordered judgment to be entered in favor 
of plaintiff, and thereafter, May 18, 1925, judgment was duly en¬ 
tered in favor of plaintiff and no appeal was taken therefrom and 
said judgment became and now stands in full force and effect. The 
opinion of the United States District Court, handed down on April 
15, 1924, is reported in 297 Fed. 644. 

5. Thereafter plaintiff continued to manufacture and sell its 

3 said products, Higgins Nut Product or Nut-Z-All, as cooking 
compounds, relying upon the said judgment and the finding of 

the United States District Court for the District of Rhode Island; 
acquiesced in by the collector of internal revenue for the district of 
Rhode Island and the Commissioner of Internal Revenue, the de¬ 
fendant Burnet’s predecessor in office; that said products are not 
taxable as artificially colored oleomargarine. 

6. Thereafter, April 1, 1927, the defendant Burnet’s predecessor 
in office, David H. Blair, then Commissioner of Internal Revenue, 
issued a circular to collectors of internal revenue and others concerned 
(Treasury Decision 4006) amending the oleomargarine regulations 
with respect to the definition of oleomargarine and directing that 
certain cooking compounds be held subject to the oleomargarine 
tax. A copy of the said circular and Treasury Decision was sent 
to the collector of internal revenue for the district of Rhode Island 
and the said collector was again instructed to assess and collect the 
oleomargarine tax of ten cents (10£) per pound on plaintiff’s said 
products. A copy of said Treasury Decision 4006 is attached hereto 
and made a part hereof, as plaintiff’s Exhibit No. 1. 

7. In July, 1927, plaintiff filed in the United States District Court 
for the District of Rhode Island, a bill in equity to enjoin the said 
Page, as collector of internal revenue, from collecting, or attempt¬ 
ing to collect the said tax on the plaintiff’s product, known as 
Higgins Nut Product, as artificially colored oleomargarine. There¬ 
after the case was heard on the prayer for a temporary injunction 
and the defendant’s motion to dismiss, whereupon the motion to dis¬ 
miss was denied and a temporary injunction was granted, the opinion 
of the United States District Court, filed July 18, 1927, being re- 
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ported in 20 Fed. (2d) 948. Thereafter, November 25,1927, ttje case 
was again heard on the merits and again decided in favor of plain¬ 
tiff, and on December 29, 1927, a final decree was entered per- 

4 manently enjoining and restraining the defendant as collector 

of internal revenue for the district of Rhode Island, from col¬ 
lecting or attempting to collect any pretended tax or imposition 
purporting to be levied or assessed against the plaintiff under the act 
of August 2, 1886, as amended, on account of the maufacture arid sale 
of the plaintiff’s product known as Higgins Nut Product. Cbpy of 
said final decree is attached hereto and made a part hereof aslplain- 
tiff’s Exhibit No. 2. j 

8. Since the decision in the last-named case, the plaintiff ifelying 
on the said final decree and also on the judgment in the law action 
decided in its favor in 1924, has reestablished its business of manu¬ 
facturing and selling the said vegetable oil cooking compounds 
known as Higgins Nut Product or Nut-Z-All, and has developed a 
market for same throughout the United States and has expended 
large sums of money in so doing, and in establishing agencies and 
facilities for the sale in various communities of its said products, 
and in advertising its products throughout the United Statesi 

9. The plaintiffs products known as Higgins Nut Product <jr Nut- 
Z-All are now and always have been made of identically th^ same 
ingredients, in the same proportions, and in the same manner, and 
are advertised, distributed, marketed, and sold in the same ihanner 
as the products considered and examined in the two cases at l&w and 
in equity, heretofore mentioned, in the United States District Court 
for the District of Rhode Island, wherein the plaintiff’s products 
were adjudged to be not taxable as artificially colored oleomargarine 
within the meaning and intent of the act of August 2, 1£86, as 
amended. 

10. Plaintiff further states that since the entry of the final decree, 
as heretofore stated, in the United States District Court for 

5 the District of Rhode Island, the defendants and theiij prede¬ 
cessors in office have refrained from taking any steps tp assess 

and collect within the district of Rhode Island the claimed tax on 
plaintiff’s products as colored oleomargarine, but the defendants and 
their predecessors in office have at the same time, notwithstanding 
the said decisions and adjudications, and in defiance thereof,! repeat¬ 
edly written letters and advised plaintiff’s agents and customers, and 
wholesale and retail dealers throughout the United States, outside of 
the District of Rhode Island, that plaintiff’s products are taxable as 
colored oleomargarine under the act of August 2, 1886, and that all 
persons handling such products are liable to taxes and fihes and 
penalties as provided by law with respect to the handling pf oleo¬ 
margarine. A copy of the said instructions to collectors^ of the 
internal revenue under date of September 5, 1929, is attached hereto 
and made a part hereof as plaintiff’s Exhibit No. 3. j 

11. Plaintiff further states that the instructions and orders and 
action of the defendants and their predecessors in office have! become 
a matter of public notoriety among wholesalers and retailers! dealing 
in food products, and customers of plaintiff throughout thd United 
States, and have already done irreparable damage to plaintiff’s busi¬ 
ness; that many of plaintiff’s customers have refused to make con- 
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tracts with plaintiff; plaintiff’s sales have fallen off and it has been 
put to large expense in advising its customers, and protecting them 
from fines and penalties threatened by the collectors of internal 
revenue throughout the United States, acting on the advice and 
direction of the defendants and their predecessors in office; that 
unless the defendants are enjoined and restrained as hereinafter 
prayed, plaintiff’s business will be entirely ruined; that the plaintiff 
has no other adequate remedy and is now suffering and will 
continue to suffer irreparable injury unless the defendants are 
6 enjoined and restrained from further interfering with the 
plaintiff’s business. 

12. Plaintiff further states that at the last session of the Congress, 
71st Congress, 2d session, a bill (H. R. 6) was introduced to amend 
the definition of oleomargarine contained in the act of August 2, 
1886, as amended, and that the purpose of the said amendment was 
to make taxable as oleomargarine all vegetable oil cooking com¬ 
pounds such as plaintiff’s products protected by the decisions in 
the said two cases in the United States District Court for the District 
of Rhode Island-^Higgins Manufacturing Company vs. Page, 297 
Fed. 644; and Higgins Manufacturing Company vs. Page, 20 Fed. 
(2d) 948—and other similar cases. The said bill was enacted and 
approved July 10, 1930, Public No. 540, 71st Congress. As finally 
enacted it contained the following: 

“ Section 2 this act shall take effect twelve months after the date 
of its enactment.” 

13. Plaintiff further states that notwithstanding the decisions of 
the United States District Court for the District of Rhode Island 


in favor of the plaintiff in the two cases cited, in which plaintiff’s 
products were held not taxable as colored oleomargarine, and not¬ 
withstanding the proviso contained in the act approved July 10,1930, 
amending the definition of oleomargarine, that the said act shall take 
effect twelve months after the date of its enactment, and in defiance 
thereof, the defendants have continued and are continuing the action 
herein complained of and their efforts to stop plaintiff from selling 
its said products and to put an end to the plaintiff’s business. Copies 
of letters from the then Commissioner of Internal Revenue, Robert 
H. Lucas, to the collector of internal revenue, Omaha, Nebraska, 
under date of July 24, 1930, and to Senator Jesse H. Metcalf, 
7 under date of July 30, 1930, are attached hereto and made a 
part hereof as plaintiff’s exhibits Nos. 4 and 5. 

Wherefore, the plaintiff prays— 

1. That process issue directed to the defendants requiring them to 
appear and make answer to this bill, but not under oath, answers 
under oath being expressly waived. 

2. That the defendants, their successors in office, and all persons 
claiming to act under their authority, be permanently enjoined, until 
the effective date of the said act of Congress approved July 10,1930, 
Public No. 540, 71st Congress, viz., July 10, 1931, from classifying 
or adjudging the plaintiff’s products Higgins Nut Product or Nut- 
Z-All as colored oleomargarine under the act of August 2, 1886, 23 
Stat. 209; from directing, authorizing, or advising any of the col¬ 
lectors of the internal revenue throughout the United States to levy, 
collect, or attempt to enforce the payment of the oleomargarine tax 
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i 

on such products, or to collect or attempt to enforce any licence taxes 
or penalties or fines against any dealers handling the said products; 
from interfering directly or indirectly with plaintiff’s manufacture 
and sale of Higgins Nut Product or Nut-Z-All, by notifying! whole¬ 
salers or retailers dealing in such products that the same are taxable 
as colored oleomargarine or that the said dealers have incurred or 
will incur liability for any taxes on their business as dealers in 
artificially colored oleomargarine, or that the said products are sub¬ 
ject to seizure as artificially colored oleomargarine. 

Z. That upon the filing of this bill, or upon such notice as shall 
be fixed by the rules, or by the court, a preliminary injunction may 
be issued restraining and enjoining, pendente lite, the defendants, 
their successors in office and all persons claiming to act under their 
authority, from taking any action as to which a permanent injunc¬ 
tion is sought as hereinbefore prayde. 

8 4. That the plaintiff may have all such other and further 
relief as to the nature of the case may demand and is may 

be proper in equity. 

William G. Feely, 

John E. Laskey, 

F. W. Clements, | 
Attorneys for plaintiff, 

I, Hubert J. Higgins, on oath depose and say that I am the president 
and hive the control of the affairs of the Higgins Manufacturing 
Company and have been in control since the organization of said com¬ 
pany ; that I have read over the foregoing bill of complaint apd that 
the sane is true except those matters alleged to be on information 
and as to such matters I verily believe them to be true. 

Hubert J. Higgins. 

Subscribed and sworn to before me this 16th day of September, 
A. D. L930, at Providence, Rhode Island. 

(seal.) Eliza A. Moore; 

Notary Public, 

9 Plaintiff’s Exhibit No. 1 

(T. D.) 4006 | 


Regilations 9 (Revised August, 1925) relative to Oleomargarine, 
etc., anended with respect to certain substances known or styled as 
cookirg compounds. 

Treasury Department, 

Office of the Commissioner of Internal Revenue* 

Washington, D. C, 

Collators of Internal Revenue am.d Others Concerned: 


Paragraph (b) of Section 40, Regulation 9 (Revised August, 
1925/ relative to the tax on Oleomargarine and other substances is 
hereby amended to read as follows: 

“(d) Cooking compounds; Cooking compounds which are placed 
on tie market in good faith as such, and which do not resemble but¬ 
ter in flavor, texture or appearance are exempt from the tax im¬ 
posed upon oleomargarine. 

‘All animal fats or oils, vegetable oils, and all compounds and mix¬ 
tures of such animal fats or oils, or vegetable oils, with or without 
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the addition of coloring matter, which have been churned in milk 
or cream with the effect of causing the resultant product to assume a 
flavor, texture and appearance resembling that ox butter are properly 
taxable under the law as oleomargarine. 

4 *A11 vegetable or animal oils or combinations thereof, churned, 
emulsified or however mixed, colored to look like butter, crvstalized, 
salted (or unsalted) and worked, will be deemed to possess a suffi¬ 
cient similarity to butter in flavor, texture and appearance to bring 
the resultant product within the classification of oleomargarine.” 

All compounds referred to above as being taxable as oleomar¬ 
garine which are found on the market on and after the effective 
date of this Treasury Decision will be held subject to the tax. 

The provisions of this Treasury Decision will take effect six 
months after date of approval and all rulings inconsistent therewith 
are hereby revoked as of that date. 

D. H. Blair, 

Commhsioner of Internal Revenue. 

Approved: April 1, 19*27. 

Ogden L. Mills, 

Acting Secretary of the Treasury. 

10 Plaintiff’s Exhibit No. 2 


District Court of the United States 


District of Rhode Island 


Higgins Manufacturing Company 

vs. 

Frank A. Page, Individually and as Collector of 
Internal Revenue for the Collection District of 
Rhode Island, et al. 


[ Equity Jo. 270 


Final decree 


This cause came on to be heard on bill, answer, and proof at this 
term and was argued by counsel, and thereupon upon consideration 
thereof it was ordered, adjudged and decreed as follows: 

1. That Frank A. Page, individually and as Collector of Internal 
Revenue of the United States for the collection district of Rhode 
Island, and his deputies, agents and successors, be and the sane are 
hereby permanently enjoined and restrained from collecting, or at¬ 
tempting to collect, from the plaintiff any pretended tax or inposi¬ 
tion purporting to be levied or assessed against the plaintiff under 
the Act of Congress of August 2, 1886 (Chapter 840, 24 Stit. L. 
209), as amended by Act of May 9th, 1920 (Chapter 784, Sectioi 332, 
Stat. L. 194), on account of the manufacture and sale of a product 
known as 44 Higgins Nut Product ”; from seizing any of the product 
44 Higgins Nut Product ” because the tax of ten cents (10^) per 
pound imposed on colored oleomargarine by the Oleomargarine Act 
of August 2, 1886, as amended by the Act of May 9, 1902, has not 
been paid thereon; from distraining, seizing, entering upon, or at¬ 
taching, or commencing any forfeiture proceedings against the piop- 
erty of the plaintiff because the tax of ten cents (10^) per poind 
imposed on colored oleomargarine by the Oleomargarine Act of 
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August 2, 1886. as amended by the Act of May 0. 1902, has hot been 
paid on “Higgins Nut Product”: from enforcing any of the reme¬ 
dies provided for the collection of the interna] revenue of the United 
States against the plaintiff, its property, officers, or agents!for the 
purpose of collecting or attempting to collect any tax or imposition 
on said “ Higgins Nut Product ” by reason of the provisions of the 
Oleomargarine Act of August 2, 1886. as amended by the; Act of 
Mav 9, 1902: and from notifving wholesale or retail dealers! dealing 
in “ Higgins Nut Product ” in the collection district of Rhode Island 
that they will incur liability to a special tax as dealers in artificially 
colored oleomargarine under the provisions of the Oleomargarine Act 
of August 2,1886, as amended bv the Act of Mav 9.1902, bv reason of 
their selling “Higgins Nut Product ’’: or from making public an¬ 
nouncement that “ Higgins Nut Product ” is liable to the tax imposed 
on colored oleomargarine by the Oleomargarine Act of Aggust 2, 
1886, as amended by the Act of May 9. 1902: or that said;product 
will he seized under the provisions of the Oleomargarine Act of 
August 2, 1880.. as amended by the Act of May 9, 190(2. 

11 2. That the bill of complaint against John S. burdock. 

individually and as United States Attorney for the! district 
of Rhode Island, be and the same is hereby dismissed. 

3. This injunction shall be and remain in force only so lorjg as the 
plaintiff shall continue to manufacture the product “ Higgins Nut 
Product” from the same component materials, and market the prod¬ 
uct as such product was found to be made and marketer] by the 
plaintiff by the decision and judgment of this Court in the case of 
Higgins Manufacturing Company vs. Frank A. Page. Collector of 
Internal Revenue. Law No. 1548, except for the substitution of the 
trade name “ Higgins Nut Product” for the trade name “ Nut-Z- 
All.” 

Entered as the decree of this Court, this 29th dav of December, 


A. D. 1927. 


Alice Peck ham, \ Clerl \ 


This may be entered, James A. Lowell. District Judge, Dec. 29. 
1927. Assigned to sit in the District Court for the District cif Rhode 
Island. 

The exception of the defendant Page to the entry of this decree is 
hereby noted. 

James A. Lowf.ll, 

District Judge. 

Dec. 29. 1927. 


12 Plaintiff’s Exhibit No. 3 

i 

i 

Treasury Department, 

Office of Collector of Internal Revenue, j 

District of Maine. 
Augusta . Maine. September J, 1020. 

i 

| 

Sale of So-Called. Artificially Colored Cooking Compound 

i 

To wholesale dealers in above preparations: 

Reference is made to my mimeograph letter under date July 1. 
1929, relative to the Department’s contention that certain so-called 
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artificially colored cooking compounds were in fact colored oleomar¬ 
garine. The letter advised that a case known as “ Harrow-Taylor 
Butter Company against Crooks, Collector, was pending in the 
United State District Court at Kansas City, Missouri, to determine 
the status of such so-called artificially colored cooking compounds. 

I am just in receipt of information from the Commissioner of 
Internal Revenue to the effect that the Court’s decisions upheld the 
Department’s contention that such so-called artificially colored cook¬ 
ing compounds are in fact colored oleomargarine and subject to the 
taxing provisions of the oleomargarine law, namely, the Act of 
August 2, 188G, as amended. 

The taxing provisions are to be enforced on and after October 1, 
1929, on and after which date a wholesale dealer in such preparations 
will be required to ; pay special tax at the rate of $480.00 per fiscal 
year. The Department has not determined as yet the manner of 
adjustment of any tax liability incurred by sales prior to October 1, 
1929. If adjustment be required in connection with sales made 
prior to that date you will be later advised. 

This advance information is forwarded in order that if you are 
to engage in the business of wholesaling such preparations on and 
after October 1, 1929, you may be advised of the tax liability which 
will be incurred thereby. This information will likewise enable you 
to dispose of any stock now on hand should you desire to discontinue 
the sale thereof prior to October 1, 1929. 

You are referred to the enclosed list of preparations which, with 
others, are classed as colored oleomargarine under the court decision 
to which reference is made above. 


Enclosure #1. 


Frank J. Ham. Collector. 


13 The following listed preparations with others are classed as 
colored oleomargarine under the decision rendered August 5, 
1929, in the United States District Court at Kansas City, Missouri, 
in the case designated “Harrow-Taylor Butter Company against 
Crooks, Collector”: Nut-ie, Nu-ine, New Nut, Nutlet, Penobscot, 
Danish Nut Product, Mayflower, Golden Rod, Xtrafine, Ideal, 
Flavonut, Ever Ready, Richnut, Nublend, Sunflower, Favorite Nut, 
Nikine, Pallas, De Luxe, Table Nut, Dixie, Magic, Southern Nut 
Product, Sonny Boy, Rumford, Nut-Z-All, Homco Nut Product, 
Sunbeam, E-Z-Cook, Kip, Cako Nut, Verco, Beslyked Nut Product, 
Higgins Nut Product. 


14 Plaintiff’s Exhibit No. 4 

Washington, July 1930. 

GC: C: HFMcC. 

243766. 

A-236799. 

Collector of Internal Revenue , Omaha , Nebraska: 

In re: Taxability of “Higgins Nut Product,” and “Penobscot” 
manufactured by the Higgins Manufacturing Company and the 
Danish Packing Company, Ltd., respectively, of Providence, R. L 
Reference is made to your letter of May 8, 1930, relative to the 
taxability of a product known as “ Higgins Nut Product ” manufac- 
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tured by the Higgins Manufacturing Company, Providence, Rhode 
Island, and making inquiry as to whether or not wholesalers and re¬ 
tailers handling said product within your district incur special tax 
liability assessed under and by virtue of the oleomargarine! laws of 
the United States. j 

You are advised that some three or four years ago the ;Higgins 
Manufacturing Company in an action at law secured a judgment in 
the United States District Court at Providence, Rhode Island, to the 
effect that the “ Higgins Nut Product ” which was before the Court 
in that action was nontaxable. You are further advised ihat the 
Higgins Manufacturing Company are now manufacturing ajproduct 
which this office has determined to be taxable in that the;same is 
different from the product which was before the court in Rhode 
Island, and by reason of such finding that the product is artificially 
colored oleomargarine all wholesalers and retailers in your s district 
selling said product incur special tax liability as wholesalers and 
retailers under the oleomargarine laws of the United States. 

You are further advised that “Penobscot Nut Product'f manu¬ 
factured by the Danish Packing Company, Providence, Rhode 
Island, has been held bv this office to be artiliciallv colored oleomar- 

j %/ %/ i 

garine and all wholesalers and retailers selling said product within 
your district incur special tax liability as such dealers pursuant to 
and in accordance with the oleomargarine law of the United States. 
You are further advised that the Danish Packing Company: has re¬ 
cently attempted to secure an injunction in the Supreme Court of 
the United States, District of Columbia, restraining this office from 
determining the said product taxable, which action eventuated in a 
denial of the preliminary injunction against the Secretary of the 
Treasury and this office. You will proceed to enforce the taxi against 
wholesalers and retailers handling these products within your dis¬ 
trict as required by law. j 

(Signed) Robert H. Lucas, 

C ommissioner. 
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Treasury Department, 

Office of Commissioner of Internal Revenue 

Washington , July 30, 1930. 

Hon. Jesse H. Metcalf, j 

United States Senate. j 

My Dear Senator : I have the honor to reply to your letter dated 
July 10, 1930, relative to the taxable status of a so-called cooking 
and baking compound known as the Higgins Formula. Yoijr letter 
does not make reference to any particular concern which claims to 
use this formula; therefore, I am giving you a report on all of the 
so-called cooking and baking compound concerns located inj Provi¬ 
dence, Rhode Island, as disclosed by the records and files in this 
office. 

The Higgins Manufacturing Company some considerable time 
ago secured an injunction against the Collector at Providence; Rhode 
Island, from collecting a tax on its product. The file further dis¬ 
closes that the Higgins Manufacturing Company now manufactures 
and sells a different product from that which was before the court 

i 

i 

j 

i 
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in the Higgins case and by reason thereof this office has determined 
the product now being manufactured by the Higgins Manufacturing 
Company of Providence to be artificially colored oleomargarine and 
taxable pursuant to and in accordance with the provisions of the 
Act of August 2, 1886, as amended, more commonly known as the 
Oleomargarine Law. By reason of such determination, instructions 
have been issued to collectors to collect special taxes against all 
wholesalers and retailers selling said product in their respective 
districts. 


The Danish Packing Company of Providence, Rhode Island, 

claim to use the Higgins Formula, but this office has determined the 

product being manufactured by the Danish Packing Company. 

known under the trade name of Penobscot, to be artificially colored 

%/ 

oleomargine under the Act of August 2. 1886, as amended, and 
taxable. All Collectors have been instructed to collect special 
license taxes against wholesalers and retailers selling said product 
within their respective collection districts. The Danish Packing 
Company recently applied to the Supreme Court of the District 
of Columbia for an injunction against this office to restrain it from 
determining said product to be artificially colored oleomargarine, 
and after a hearing of said cause the court denied the application. 

The files of this office further disclose that cooking compounds 
are being manufactured in Providence by the Rumford Churning 
Company and the Mayfair Margarine Company. The products 
manufactured bv these concerns have likewise been determined to 


be artificially colored oleomargine and taxable under the provisions 
of the Act of August 2, 1886, as amended, and Collectors have ac¬ 
cordingly been instructed to collect wholesale and retail license taxes 
from persons selling said products. 

16 Reference being made to your comment on the application 
of House Bill Ao. 6, recently passed by Congress, you are 
advised that this office having determined all of said so-called 
cooking compounds to be artificially colored oleomargarine under the 
Act of August 2. 1886, as amended, takes the position that the new 
amendment just passed, while covering all of said products as here¬ 
inbefore mentioned, does not in anv wav change the taxable status 
of said products which was fixed by the Act of August 2, 1886. 
That act is now’ in force and will remain so until the amendment 


becomes operative twelve months from date of enactment. 

The Harrow-Tavlor Butter Company of Kansas City, Missouri, 
was engaged in the manufacture of a product very similar to the 
products heretofore named. A test case was instituted in the Fed¬ 
eral Court at Kansas City last August and the Court held the prod¬ 
uct taxable under the Act of August 2, 1886. The Harrow-Tavlor 
people appealed to the Circuit Court and the judgment of the lower 
court was affirmed. By reason of the decision in that case uphold¬ 
ing the action of this oftice, it naturally follows that this office must 
continue to hold all of those cooking compounds taxable under the 
present law. 

Trusting the foregoing gives you the requested information and 
with kindest personal regards, I am 
Very truly yours, 

(Signed) Robert H. Lucas, 

C ommissioner. 
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IT Rule to show cause 

Filed September 18, 1930 | 

****** * 

Upon consideration of the bill of complaint herein and upon ap¬ 
plication in that behalf made, it is by the court, this 18th day of 
September, 1930 

Ordered that David Burnet, Commissioner of Internal Revenue 
and R. M. Estes. Deputy Commissioner of Internal Revenue, defend¬ 
ants herein, show cause to this court, if any they have, on September 
26th, 1930, at 10 o’clock a. m., why a preliminary restraining order 
and/or injunction should not issue as prayed in said bill jof com¬ 
plaint, provided a copy of the bill and this rule to show cause be 
served on said defendants on or before the 19th day of September, 
1930. 

F. L. Siddons, Justice. 

Marshal’s Return 

i 

i 

Served a copy of the within rule on David Burnet. Commissioner 
of Int. Revenue and R. M. Estes. Deputy Commissioner of Int. 
Rev., 9-18-30, each personally: 

Edgar C. Snyde^, 

U. S. Marshal in and, for the Diet, of Columbia. 

By Harry C. Allen, 

Deputy U. S. Marshal. 

B. | 

IS Joint and several answer of defendants 

i 

Filed September 26. 1930 j 

* * * * * * * 

I 

The defendants, David Burnet, Commissioner of Internal Rev¬ 
enue, and R. M. Estes, Deputy Commissioner of Internal Revenue, 
file this their joint and several answer to the bill of complaint filed 
herein, and, reserving unto themselves the benefit of all manner of 
objections and exceptions to the errors and insufficiencies of! the bill 
filed herein and the jurisdiction of the court in the premised, never¬ 
theless answering so much and such parts of the bill of complaint as 
they are advised it is material or necessary for them to make answer 
unto, that is to say: 

1. The.y admit the allegations of paragraph 1 of the: bill of 
complaint. 

2. They admit the allegations of paragraph 2 of the! bill of 
complaint. 

3. Answering paragraph 3 of plaintiff’s bill, the defendants admit 
that for some years plaintiff was engaged in the manufacture of a 
product known as “Nut-Z-All” composed of a mixture of coconut 
oil, peanut oil, salt water, and coloring matter, but deny that the same 
was sold as a cooking compound and further deny that said product 
was not made in imitation or semblance of butter: and affirmatively 
allege that the product “Nut-Z-All” was manufactured and sold, 
and was intended and calculated to be manufactured and: sold as 
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artificially colored oleomargarine, and it was intended and calcu¬ 
lated to be sold and was sold in imitation and semblance of butter. 
Defendants admit that the plaintiff maintains its plant and prin¬ 
cipal office in the City of Providence, Rhode Island, and sells its 
product throughout the United States. Further answering 

19 paragraph 3 of plaintiff’s bill of complaint, defendants allege 
that some time subsequent to the commencement of the manu¬ 
facture of u Nut-Z-All,” plaintiff ceased the manufacture of said 
product “ Nut-Z-All ” and thereafter proceeded to manufacture a 
product known as 44 Higgins Nut Product.” 

4. Answering paragraph 4 of plaintiff’s bill of complaint defend¬ 
ants admit that some time after plaintiff began the manufacture and 
sale of 44 Nut-Z-All,” the collector of internal revenue for the dis¬ 
trict of Rhode Island proceeded to collect a tax of ten cents per 
pound against said product known and described as 44 Nut-Z-All,” 
but deny that an assessment was made, and affirmatively allege that 
the Commissioner of Internal Revenue under and by virture of 
authority vested in him in accordance with the act of August 2,1886, 
as amended, determined said product 44 Nut-Z-All ” to be artificially 
colored oleomargarine and taxable. Defendants, further answer¬ 
ing paragraph 4 of plaintiff’s bill, admit that the tax was paid on 
said product and that thereafter the plaintiff brought an action at 
law in the United States District Court for the District of Rhode 
Island against one Page, collector of internal revenue, to recover said 
amount : Defendants admit that the said action at law was tried 
before the court, a jur}~ trial having been waived, and that the issue 
in said trial was as to whether or not 44 Nut-Z-All” was artificially 
colored oleomargarine within the purview of the act of August 2, 
1886, as amended; defendants admit that thereafter and on April 15, 
1924, the United States District Court for Rhode Island held said 
product nontaxable 9s artificially colored oleomargarine and pursu¬ 
ant thereto ordered judgment entered in favor of the plaintiff 

20 and thereafter and on May 18, 1925, judgment was entered 
in favor of the plaintiff. The defendants admit no appeal 

was taken therefrom and that said judgment became final and is 
now in force and effect in so far as it affects said product 44 Nut-Z- 
All ” and admit the opinion is found in 297 Fed. 644. 

5. Answering paragraph 5 of plaintiff’s bill, defendants admite 
that the plaintiff continued to manufacture 44 Nut-Z-All” for some 
time subsequent to the rendition of such judgment rendered April 
15, 1924; admit that the collector of internal revenue acquiesced in 
the judgment of the court of Rhode Island to the effect that said 
product 44 Nut-Z-All” was not taxable. Further answering para¬ 
graph 5, defendants deny that plaintiff was then engaged in the 
manufacture of a product known as 44 Higgins Nut Product.” 

6. Answering paragraph 6 of plaintiff’s bill, defendants admit 
that on or about April 1, 1927, defendant Burnet’s predecessor in 
office, one David H. Blair, then Commissioner of Internal Revenue, 
issued Treasury Decision 4006. The defendants admit that a copy 
of said Treasurv decision was forwarded to the collector of internal 
revenue for Rhode Island and that a copy of said Treasury decision 
is attached to plaintiff’s bill and marked “Exhibit 1.” 


DAVID BURNET VS. HIGGINS MANUFACTURING COMPANY j 13 

7. Answering paragraph 7 of plaintiff’s bill, the defendants admit 
that on or about July, 1927, the plaintiff filed with the United States 
District Court for the District oi Rhode Island a bill in equity tlo en¬ 
join one Page, then collector of internal revenue, from collecting or 
attempting to collect a tax on plaintiff’s product known as “ Higgins 
Nut Product ” as artificially colored oleomargarine, and admit that 
thereafter the case was heard on prayer for temporary injunction and 
defendant’s motion to dismiss, and that the motion to dismiss was 

denied and the temporary injunction granted; and admit that 

21 the opinion filed July 18, 1927, is reported in 20 Fed.j (2d) 

948. Defendants admit that thereafter and on or abodt No¬ 
vember 25, 1927, the case was heard on the merits, and on December 
29,1927, a final decree was entered permanently enjoining the defend¬ 
ant collector for the district of Rhode Island from collecting Or at- 
tcmping to collect any pretended tax purported to be levied or 
assessed against the plaintiff under the act of August 2, 1880, as 
amended, on account of the manufacture and sale of plaintiff’s 
product known as “ Higgins Nut Product.” Defendants admit that 
a copy of said final decree is attached to plaintiff’s bill and njiarked 
“ Exhibit 2.” j 

8 . Answering paragraph 8 of plaintiff’s bill, the defendants!admit 

that since the rendition of said judgment in August, 1024, and 
decision of the United States Court in the injunction proceeding 
July 18, 1927, the plaintiff has been selling a product known as 
“Higgins Nut Product,” but as to whether or not the plaintiff 
has developed a market throughout the United States and Has ex¬ 
pended large sums of money in so doing and establishing! agen¬ 
cies for the sale of said products and advertising said products, 
defendants deny any knowledge or information, and if the same be 
deemed material call for strict proof thereof. Defendants fur¬ 
ther allege that said product now being manufactured and Isold is 
a different “ Higgins Nut Product ” from that before the court in 
1924 and later in 1927. j 

9. Answering paragraph 9 of plaintiff’s bill, defendants deny 
that plaintiff’s product known as “ Higgins Nut Product ” and 
the product known as “ Nut-Z-All ” are now and always halve been 
made of identically the same ingredients, in the same proportions 
and in the same manner as were before the courts in 1924 arid 1927. 

and further deny that they are advertised, distributed, mar- 

22 keted and sold in the same manner as the products; consid¬ 
ered and examined in the two cases at law and in equity here¬ 
tofore mentioned in the United States District Court for the Dis¬ 
trict of Rhode Island weherein certain products 'were adjudged to 
be nontaxable. Further answering paragraph 9 of plaintiff’s bill, 
the defendants affirmatively allege that some time subsequent to 
the rendition of the judgment at law in 1924 and the final decree 
in equity in 1927 the plaintiff proceeded to manufacture and did 
manufacture a product known as “Higgins Nut Product” which 
said product has been and is now being manufactured by tfte plain¬ 
tiff, which is a different from that which was before the court in 
the action at law in 1924, and is also different from thej product 
which was before the court in 1927 in the equity case referred to in 
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plaintiffs bill, in that the said “Higgins Nut Product ’* now being 
manufactured and sold and against which the tax has been as¬ 
serted and which product the Commissioner of Internal .Revenue 
pursuant to section 14 of the act of August 2, 188b. as amended, 
determined to be artificially colored oleomargarine in that it is a 
smoother and finer product than that which was before the court 
as hereinbefore referred to: that said product has a finer texture 
and a taste and appearance in imitation and semblance of butter 
and that said product in all respects is a product manufactured 
and sold and intended to be manufactured and sold as artificially 
colored oleomargarine: that said product is made in imitation 
and semblance of butler and that bv reason of the change in said 

* v 

manufacture and the improvement in said product, the Commis¬ 
sioner of Internal Revenue has determined said product to be a dif¬ 
ferent product from that which has heretofore been adjudicated by 
the courts as nontaxabie and to be artificially colored oleo- 
23 margarine under the act of August 2, 1880, as amended, and 
by reason thereof taxable at the rate of ten cents per pound. 
Further answering paragraph 9 of plaintiff's bill, defendants af¬ 
firmatively allege that the product now being manufactured by 
the plaintiff known as “Higgins Nut Product'' has never been 
before any court for adjudication as to its taxability, and that the 
decision of the Commissioner of Internal Revenue determining 
said product to be artificially colored oleomargarine and different 
from the products which were before the court in both of the Hig¬ 
gins cases in 1924 and 1927 has become final and remains final 
until such determination is reversed by some court of competent 
jurisdiction in an action at law. 

10. Answering paragraph 10 of plaintiff’s bill, defendants admit 
that no tax has been collected against the plaintiff on said products 
within the district of Rhode Island, but deny that steps have not 
been taken to collect and assess taxes within the district of Rhode 
Island: and the defendants, further answering said paragraph 10 
of plaintiff’s bill, admit that letters have been written to collectors 
to advise them of the ruling of the Commissioner of Internal 
Revenue as to the taxability of said product as oleomargine under 
the act of August 2i 1886. as amended, and that said collectors have 
been advised that sa d products are liable to tax and fines and 
penalties as prescribed bv law with respect to handling of oleo¬ 
margine, but defendants do not recall any letters having been writ¬ 
ten to agents and customers of plaintiff, but if same were they were 
in answer to inquiries as to the taxability thereof. The defendants 
admit that a copy of said instructions to collectors of internal 
revenue, under date of September 5, 1929. is attached to plaintiff’s 
bill and marked “ Exhibit 3.” 


24. 11. Answering paragraph 11 of the plaintiff’s bill defend¬ 

ants admit that the instruction and orders of the defendants 
and their predecessors in office have been given publication 
bv instructions from the office of the Commissioner of 
Internal Revenue, but as to whether or not the said matter has 
become of public notoriety among the wholesalers and retailers 
handling said product throughout the United States, the defendants 
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deny any knowledge or information, and if the same be deemed 
material call for strict proof thereof. Further answering para¬ 
graph 11 of plaintiff’s bill, the defendants deny that irreparable 
damage to plaintiff’s business has already been done. Further an¬ 
swering paragraph 11 of said bill, the defendants deny any knowl¬ 
edge or information as to whether plaintiff’s customers have Refused 
to make contracts with plaintiff, and if the same be deemed lhaterial 
call for strict proof thereof. Further answering said paragraph 
11 of plaintiff’s bill, the defendants deny any knowledge or informa¬ 
tion as to whether plaintiff’s sales have fallen off or whether) plain¬ 
tiff has been put to large expense in advising its customers ahd pro¬ 
tecting them from tines and penalties threatened by collectors of 
internal revenue, acting on advice and instructions of the defendants 
and their predecessors in office, and if the same be held niaterial 
call for strict proof thereof. Further answering paragraph 11 of 
plaintiff’s bill, the defendants deny that unless the defendants be 
enjoined and restrained as prayed plaintiff’s business will | be en¬ 
tirely ruined. Defendants deny that plaintiff has no adequate 
remedy at law or that it is now suffering, or will continue to suffer 
irreparable injury unless defendants are enjoined and restrained as 
prayed for in said bill. Defendants further deny that th£re has 
been any interference on their part in any of plaintiff’s busi¬ 
ness. 

25 12. Answering paragraph 12 of plaintiff’s bill, defendants 

admit that at the Tlst Congress, second session, a bill (R. H. 
6 ) was introduced to amend and did amend the definition <jf oleo¬ 
margarine contained in the act of August 2. 1886. as amended; but as 
to whether or not the purpose of said amendment was to majke tax¬ 
able as oleomargarine products such as plaintiff's products, defend¬ 
ants deny an}^ knowledge or information, and if same be deemed 
material call for strict proof. Further answering paragraph 12 of 
plaintiff’s bill defendants deny the products now being manufactured 
by plaintiff and against which injunctions are hereby sought are 
protected by the decision in the two cases in the United States Dis¬ 
trict Court for the District of Rhode Island, entitled “ Jliggins 
Manufacturing Company v. Page,’' 297 Fed. 644, and “ Riggins 
Manufacturing Company v. Page,” 20 Fed. (2d) 940 and other 
similar cases. Defendants admit the bill heretofore referred to in 
said paragraph 12 was enacted and approved July 10, 1930J Public 
No. 540, Tlst Congress. Defendants admit that the act as! finally 
enacted contained the provision that the same shall not take effect 
until twelve months after the date of its enactment. Further 
answering paragraph 12 of plaintiff’s bill, the defendants affirma¬ 
tively allege that while the products now being manufactured and 
sold by the plaintiff come within the confines of said oleomargarine 
law as amended by H. Ii. 6, Tlst Congress, second session, said prod¬ 
ucts and all thereof now being manufactured and sold by th$ plain¬ 
tiff come within the purview of the act of August 2, 1886, as atnended 
now in force and effect, and that .said products and all thereof had 
been determined by the Commissioner of Internal Revenue to be 

35144—31-3 
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with the purview of the act of August 2, 1886, prior to the 
20 time said act was amended by H. R. 6; that said act of August 
2 , 1886. as amended, is now and at all times heretofore men¬ 
tioned has been in force and effect and that the same will be in force 
and effect until the amendment to said oleomargarine act as provided 
by H. R. 6 becomes effective twelve months subsequent to the passage 
thereof. 


13. Answering paragraph 13 of plaintiff's bill, defendants admit 
that notwithstanding the decision of the United States District 
Court for the District of Rhode Island in the two cases set forth and 
described in plaintiff's bill in which certain products of the plaintiff 
were then and there held nontaxable as colored oleomargarine and 
notwithstanding the act of July 10, 1030, amending the definition 
of oleomargarine, the defendant Commissioner of Internal Revenue 
has determined and now holds the product now being manufactured 
and sold by plaintiff known as “ Higgins Nut Product” to be arti¬ 
ficially colored oleomargarine under t he act of August 2, 1886, as 
amended, but deny there are any acts being performed on the part 
of the defendants to stop plaintiff from selling its products and put 
an end to plaintiff's business; and defendants affirmatively allege 
that the only acts performed by them is, and has been in the deter¬ 
mination of the taxab'lity of said products and instructing collectors 
accordingly that a tax is due, under the act of August 2, 1886, as 
amended. Further! answering paragraph 12 of plaintiff’s bill, de¬ 
fendant admits copies of letters from the then Commissioner of In¬ 
ternal Revenue, Robert H. Lucas, to the collector of internal revenue, 
Omaha, Nebraska, under date of July 24, 1930, and to Senator Jesse 
H. Metcalf, under date of July 30, 1930. were written, and admit 
that said letters are attached to plaintiff’s bill and marked Exhibits 
4 and 5.” 

Further answering plaintiff’s bill and as a separate and distinct 
answer thereto, the defendants affirmatively allege that during 
27 the year 1924 plaintiff was engaged in the manufacture of a 
product in the city of Providence, Rhode Island, known as 
“ Nut-Z-all,” and affirmatively allege that said product was manufac¬ 
tured of coconut oil, peanut oil, salt, water, and coloring matter, and 
that the commissioner of internal revenue pursuant to section 14 of 
the act of August 2, 1886, as amended, determined said product tax¬ 
able and plaintiff paid a tax on said product and an action at law 
was thereafter brought for the recovery of said tax in order that the 
question of taxability might be determined by a court. The de¬ 
fendants further allege that no adequate hearing on the taxability of 
said product was had before the court at that time by reason of the 
fact that insufficient evidence had been procured on the part of the 
Government to substantiate the commissioner’s findings; that de¬ 
teriorated samples of plaintiff’s products were presented to the court 
and that the court did not have before it evidence that could have 


been procured to Substantiate the findings and determination of 
the commissioner as to the taxability of said product, and that by 
reason thereof no appeal from said judgment so made and rendered 
was taken notwithstanding the judgment was contrary to the find¬ 
ings of the commissioner; that subsequent to the time of the hear¬ 
ing of said case in 1924 and to the of the injunction suit in 1927 
wherein the Commissioner of Internal Revenue for the district of 
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Rhode Island was enjoined from collecting said tax under apd by 
reason of the fact that there had been an adjudication previously to- 
the effect that said product was not taxable, the public demand and 
market becoming more or less flooded with these imitation butter 
products, the plaintiff, in order to maintain its quota of business by 
reason of such competition and to secure such business as it deemed 
it was entitled to, having been one of the pioneers in the 

28 manufacture of artificially colored oleomargarine, proceeded 
to change its products as was necessary for it to do tq meet 

such competition whereby a product could be placed upon the market 
and sold to the public that could not be distinguished from butter 
or artifically colored oleomargarine, and by reason of the conditions 
existing at said time in the public market where said product^ were 
sold the plaintiff did change its product known as Higgins Nut Pro¬ 
duct, which is now being manufactured and sold by the plaintiff and 
which product has been sold for some considerable time by the |plain¬ 
tiff, in that it proceeded to manufacture another product under the 
same name by improving the texture of the old product by new 
methods for improved manufacture and did further greatly improve 
the color of the old product in order that it might so closely resemble 
butter and artifically colored oleomargarine that the same cohid not 
be distinguished from such legitimate products as oleomargarine and 
butter by the purchasing public. Additionally the plaintiff, through 
its improved method of manufacture, greatly changed the taste of 
said product in order that the new product would so closely resemble 
the taste of butter that the purchasing public could not detect said 
product from butter, whereby all the changes, improvement method 
of manufacture, and sale of said product did constitute and does 
now constitute the product now being manufactured by plaintiff an 
entirely different, separate and distinct product from that which was 
before the court in Rhode Island in 1924 and later in the injunction 
proceedings in 1927. 

That by reason of such change brought about by the keen com¬ 
petition of large numbers of manufacturers of these products the 
Commissioner of Internal Revenue made a further examination of 
said product manufactured by said plaintiff and determined said 
44 Higgins Nut Product,” now being manufactured and sold and 

29 against which injunction proceedings are now being bought 
herein for the purpose of restraining the collection 6f said 

tax, to be taxable under the act of August 2, 1886, as amended, and 
at the same time determined other products of a similar character 
manufactured and sold by other manufacturers throughout the 
United States to be artificially colored oleomargarine under said act 
of August 2, 1886, as amended and taxable. 

That some time subsequent to the determination of the taxability 
of plaintiff’s product, the Harrow-Tavlor Butter Company of Kan¬ 
sas City, Missouri, which was engaged in the manufacture of a 
product practically the same in so far as all practical purposes are 
concerned save and except the name of the product, contesting the 
right of the Commissioner of Internal Revenue to collect a tax 
against its product, paid a nominal tax and filed suit in the United 
States District Court at Kansas City, Missouri, for the recovery 
thereof, at which time practically all of the manufacturers bf said 
products throughout the United States save and except the plaintiff 
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herein participated in the trial thereof. The action was tried before 
Hon. Justice Reeves in the District Court at Kansas City, trial by 
jury having been waived, and after both the Harrow-Taylor Butter 
Company and the Government had fully presented both sides of 
the case"the court made findings in favor of the Government and 
against the Harrow-Taylor Butter Company, holding said product 
know as 44 Rich Nut Shortening ” to be artificially colored oleomar¬ 
garine and taxable under the act of August 2,1886, as amended. The 
court further held that said products were manufactured and sold 
and were intended and calculated to be manufactured and sold as 
butter and for butter, and subsequent thereto an appeal was taken 
to said judgment by the Harrow-Taylor Butter Company to the 
Circuit Court of Appeals for the Eighth Circuit and the 

30 judgment of the lower court was affirmed. 

In support of the defendants’ contention that the 44 Higgins 
Nut Product” now being manufactured and sold against which 
injunction is now sought to restrain the collection of the tax thereon, 
the defendants submit herewith, for the purpose of resisting the 
application for preliminary injunction the affidavit of one George 
Beyer, Government chemist, and Richard Ryan, also a Government 
chemist, made a part hereof and marked 44 Exhibit A,” and the 
affidavit of James W. Higgins, jr., made a part hereof and marked 
44 Exhibit B.” Affiant Beyer made an examination of said 44 Nut-Z- 
All ” and 44 Higgins Nut Product” at the time said products were 
before the courts in Rhode Island in 1924 and 1927, Mr. Beyer testi¬ 
fied as a witness in behalf of the Government during the course of 
the hearings in the Rhode Island cases. 

Therefore, by reason of the fact that the product now being manu¬ 
factured and sold by the plaintiff was and is a different product 
from that which has heretofore been adjudicated as nontaxable in 
the Rhode Island court, and the Commissioner of Internal Revenue 
being vested with authority to determine taxability of said products 
and that determination having been had, this court has no jurisdic¬ 
tion to review, alter, or modify said determination of an administra¬ 
tive officer vested with quasi judicial authority. 

Further answering plaintiff’s bill of complaint by way of a sep¬ 
arate and distinct answer thereto, defendants affirmatively allege 
that said products having been determined taxable by the Commis¬ 
sioner of Internal Revenue pursuant to the act of August 2, 1886, 
as amended, and said products being different products from those 
which had been adjudicated in the District Court at Rhode Island 
in 1924 and 1927 as nontaxable, and the products now being 

31 manufactured and sold by plaintiff never having been before 
any court for adjudication as to the taxability ana the commis¬ 
sioner having determined that there is a tax due thereon, defendants 
allege that this court is without jurisdiction to restrain the collection 
of the tax so asserted against said products and against wholesalers 
and retail dealers handling the same on the ground and for the 
reason: 

(a) The prohibition of section 3224 of the Revised Statutes of the 
United States; and 

(b) Plaintiff has a complete, adequate, and speedy remedy at law. 

Further answering plaintiff’s bill of complaint by way of sepa- 
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rate and distinct answer thereto, the defendants affirmatively allege 
that the taxes now sought to be enjoined are hereby claimed as 
property of the United States; that the United States is the real 
party in interest in this litigation and is, herefore, an indispensable 
party to the action, and not having been made a party this court has 
no jurisdiction to proceed with the cause. 

Further answering plaintiff’s bill of complaint and as a separate 
and distinct answer thereto defendants allege that the bill shows that 
plaintiff’s product 44 Higgins Nut Product ” has been classified and 
adjudged by the Commissioner of Internal Revenue to be artificially 
•colored oleomargarine under the act of August 2, 1886. and b^ reason 
thereof the matter now before the court is moot. 

Further answering plaintiff’s bill and as a separate and distinct 
answer thereto, defendants allege that the Commissioner of Internal 
Revenue having determined said products taxable and said 
52 determination now being in full force and effect, a duty is 
imposed by law upon the collectors of internal revenue for 
the various districts of the United States to enforce collection; of said 
taxes against wholesalers and retail dealers handling said product 
within the various collection districts of the United States, and that 
said collectors of internal revenue being vested with authority of law 
to collect taxes due and owing the United States, all of which acts 
and said duties of said collectors being wholly separate and apart 
from the duties prescribed by law for defendants herein apd that 
by reason thereof all of said collectors in the United States for the 
purpose of giving complete jurisdiction to this court to grant the 
relief prayed for are indispensable parties to this proceeding, and 
the defendants herein not being charged by law with the duty of 
collecting any of said tax a decree of this court to enjoin the collection 
of said taxes would determine nothing and bind no one. 

Further answering the plaintiff’s bill of complaint and ajs a fur¬ 
ther separate and distinct answer thereto, the defendants affirma¬ 
tively allege that said bill of complaint fails to state a cause of 
action against the defendants, or either of them, and fails to disclose 
any interest, legal or otherwise, of plaintiff in and to the; subject 
matter of the litigation, and therefore the action should be 
dismissed. 

Wherefore, having answered plaintiff’s bill of complaint, the 
defendants, and each of them, pray that the prayer of plaintiff’s 
bill be denied, that no preliminary injunction issue as prajyed for, 
and that the bill be dismissed with costs to the plaintiff. j 

David Burnet, 

C omrnissio^ner of Internal Revenue. 

R. M. Estes, 

Deputy Commissioner of Internal Revenue . 

Leo A. Rover, 

TJmted States Attorney , 

John W. Fihelly, 

Assistant United States Attorney, 

Harrison F. McConnell, 

Attorney , General Counsels Office , 

Bureau of Interned Revenue , 

Attorneys for the Defendants , 
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33 United States of America. 

District of Columbia , ss: 

R. M. Estes, as Deputy Commissioner of Internal Revenue, being 
first duly sworn, deposes and says: 

That he is one of the defendants named in the above-entitled 
action and that he has read the foregoing answer by him subscribed 
as R. M. Estes, Deputy Commissioner of Internal Revenue and 
knows the contents thereof; that the matters therein stated are true 
of his own knowledge save and except as to matters therein stated 
on information and belief, and as to those matters so stated he be¬ 
lieves them to be true also. ^ yj Estfs 

Deputy Commissioner of Internal Revenue. 

Subscribed and sworn to before me this 25th day of September, 

ma E. H. Willis, 

[seal.] Notary Public. 

My commission expires January 19, 1932. 


United States of America, 

District of Columbia , ss: 

David Burnet, as Commissioner of Internal Revenue, being first 
duly sworn, deposes and says: 

That he is one of the defendants named in the above-entitled 
action and that he has read the foregoing answer bv him subscribed 
as David Burnet, Commissioner of Internal Revenue and knows 
the contents thereof; that the matters therein stated are true of 
his own knowledge save and except as to matters therein 
34 stated on information and belief, and as to those matters so 
stated he believes them to be true also. 

David Burnet, 

Commissioner of Internal Revenue. 

Subscribed and sworn to before me this 26th day of September. 

C. E. Bittinger, 

[seal.] Notary Public . 

My commission expires May 23, 1935. 


Exhibit A 


In the Supreme Court of the District of Columbia 


Higgins Manufacturing Company, a corpo-’ 
ration, 9 Jackson Street, Providence, 
R. I., plaintiff 


vs. 

(1) David Burnet, Commissioner of In- 
ternal Revenue; (2) R. M. Estes, Deputy 
Commissioner of Internal Revenue, Wash¬ 
ington, D. C., defendants 


>ln equity. 


No. 51890. 


Affidavit 

United States of America, 

District of Columbia, ss: 

George Beyer and Richard Ryan, being first duly sworn, each for 
himself deposes and says: 
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That affiant Beyer states that he is now and has been since 
on or about 1913, a chemist employed in the Treasury Department 
of the United States, charged with the duty of examining, 
35 analyzing various products, such as oleomargarine and cook¬ 
ing compounds, and that the said affiant Ryan is j now and 
has been engaged in a similar capacity in the Treasury Department 
of the United States since on or about 1920; that affiants have had 
the occasion to examine and analyze and have examined an4 analyzed 
products submitted to the department, including the product known 
as u Nut-Z-All.” That said affiant Beyer states that he I was em¬ 
ployed as a chemist in said Treasury Department at the jtime that 
the original Higgins case was tried in the District Court of Rhode 
Island in 1924, and that he examined and analyzed samples of the 
product known as “ Nut-Z-All,” which product was before j the court 
in said litigation and by reason of such examination, he was and is 
familiar with the product before the court at that time. That sub¬ 
sequent thereto he made investigation of the Higgins Nut Product 
now being manufactured and sold by plaintiff. 

That the product “ Nut-Z-All, 55 which was adjudicated nlontaxable 
by the United States Court at Providence, Rhode Island, in 1924, 
on which collection of tax was later enjoined by the United States 
Court in 1927, was a different product from that which is now before 
the court in this proceeding, in that the product now known as 
Higgins Nut Product is a product of much finer texture, much 
smoother, and has a better butter taste. The color is entirely dif¬ 
ferent from the product known as 64 Nut-Z-All” in that! “Nut-Z- 
All ” was more or less covered by white spots, whereas, the present 
Higgins Nut Product has a clear butter color so much so that it 
can not be distinguished by observation from artificial!^ colored 
oleomargarine or butter. 

That affiant Ryan states that he has examined and analyzed said 
Higgins Nut Product now being manufactured and has found the 
same to contain a very fine and soft texture like butter; that said 


product has a clear yellowish color like butter, jand that 
36 it is practically impossible for one not familiar with limitation 
butters to detect said product so manufactured as jan imita¬ 
tion butter. 

Affiants are familiar and have analysed the product |<nown as 
Rich Nut Shortening, manufactured by the Harrow-Taylor Manu¬ 
facturing Company of Kansas City. Missouri, and testified as wit¬ 
nesses on behalf of the Government in an action instituted in the 
United States District Court at Kansas City Missouri, against 
Crooks, collector, wherein the question of taxability of Rich Nut 
Shortening was involved, and had occasion prior to testifying in 
the Harrow-Taylor case to examine and analyze such Rich Nut 
Shortening. That the United States District Court in Kajnsas City 
held Rich Nut Shortening to be taxable, which decision was affirmed 
by the Circuit Court of Appeals. 

That the product so found by the United States District Court at 
Kansas City to be taxable is practically identical in taste, color and 
texture, and appearance with the Higgins Nut Product npw before 
the court, and that both Rich Nut Shortening and Higgins Nut 
Product, now manufactured by Higgins Manufacturing Company 
are different products from w Nut-Z-All.” which was before the 
United States Court at Providence, Rhode Island, in 1924J 
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Affiant Beyer further states that he is a graduate chemist from the 
University of Illinois in the year 1907, and that from said time until 
1913, when he became employed by the United States, he was engaged 
at the Armour Company, Chicago, Illinois, and Omaha, Nebraska, 
in its laboratory work and during said time had occasion to examine 
and analyse large numbers of samples of oleomargarine, and that 
he is more or less familiar with oils used in the manufacture of oleo¬ 
margarine by reason of such experience and his experience 
37 with the United States Government, and states that the Hig¬ 
gins Nut Product, while contended to be a cooking compound, 
can not as a matter of fact be used as such, for any practical pur¬ 
poses save for that for which butter may be used by reason of its 
similar character and its high water content. 

Further affiants saveth nothing. 

•> _ 

George Beyer, 
Richard L. Ryan. 

Subscribed and sworn to before me this 25th dav of September. 
1930. 

[seal. ] E. H. Willis, 

‘ Notary Public. 

My commission expires January 19. 1932. 

Exhibit B 


In the Supreme Court of the District of Columbia 


Higgins Manufacturing Company, a 
corporation, 9 Jackson Street, Provi¬ 
dence, Rhode Island, plaintiff 


vs. 

(1) David Burnet. Commissioner of In- 
ternal Revenue; (2) R. M. Estes, Deputy 
Commissioner of Internal Revenue, 
Washington, D. C., defendants 


>In equity. 


No. 51290. 


United States of America. 

District of Columbia , 

Janies W. Higgins, being first duly sworn, deposes and says: 
38 That he is now and since 1924 has been an agent ol the 
United States, connected with the Bureau of Internal Reve¬ 
nue, and as such has been assigned to the investigation of violations 
of the oleomargarine act, and pursuant thereto has traveled exten¬ 
sively throughout various parts of the United States in making in¬ 
vestigations of cooking compound products and oleomargarine, and 
has had occasion to observe and make investigations relative to the 
sales and marketing of a product known as “ Higgins Nut Product,” 
now being manufactured and sold by the Higgins Manufacturing 
Company of Providence, Rhode Island; that from his observations 
and investigations, he has found that said product is sold in grocery 
stores, markets, and other places, where butter is offered for sale, and 
that in each instance, he has observed that said product is placed on 
the same counter and in the same refrigerators with butter and for 
the purposes of marketing and sales is handled the same as butter. 


IKJBfc-v | 

j 
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That he was one of the investigators for the Treasury Department 
during the investigation of the Harrow-Taylor Butter Coippany of 
Kansas City, Missouri, and made extensive investigations pf prod¬ 
ucts placed on the market by Harrow-Taylor Butter Company 
known as Rich Nut Shortening and from observation in that case, 
he observed that said Rich Nut Shortening was sold from tjhe same 
counters and kept in the same refrigerators as butter, and jthat the 
method of sale, handling, and marketing the said Higgins Nut 
Product is practically the same in so far as the marketing and sale 
thereof is concerned as Rich Nut Shortening. 

That he was a witness for the Government in the Harrow-Taylor 
case at Kansas City, Missouri, and that by reason of the investiga¬ 
tions that he and his associates made, and the evidence offered 

39 bv him in that case as a result the court found that Rich Nut 
Shortening was a product made, manufactured, calculated 

and intended to be manufactured and sold as butter and fcir butter 
and that same was so manufactured and sold, and from his investi¬ 
gation of Higgins Nut Product, he observed that said product is 
handled and sold as one of the imitation artificially colored pleomar- 
garine products and that the same was sold in competition! to Rich 
Nut Shortening and other products of a similar character; that Hig¬ 
gins Nut Product is not sold on the same counter as recognized cook¬ 
ing compounds, such as lard, crisco, etc., but that the same is con¬ 
tained in and intended to be contained in the same class of merchan¬ 
dise as artificially colored oleomargarine and imitation butter 
products. 

Further affiant sayeth naught. 

James W. Higgins, Jr. 

Subscribed and sworn to before me this 25th dav of September, 
1930. 

(SEAL.) E. H. WlLLpLS, 

Notary public. 

My commission expires January 19, 1932. 

40 Memorandum Opinion 

i 

Filed October 15,1930 


* * * * * * I * 

i 

In my judgment the permanent injunction should be granted in 
this case as prayed in the bill. 

As soon as possible I shall prepare and file findings of Ifact and 
conclusions of law to be made part of my decision. But because of 
the importance of the matter to the plaintiff I think the decree should 
be signed promptly upon submission by counsel. 

1. As to the objection that section 3224 R. S. U. S. prohibits the 
relief, I agree with the reasoning of the decision of Judge Lowell of 
the United States District Court for the District of Rhode Island in 
Higgins Mfg. Co. v. Page, that this is one of the cases to Which the 
Supreme Court referred in Dodge v. Osborn, 240 U. S. 122, as extraor- 

• dinary and exceptional circumstances; see also memorandum opin¬ 
ion of Mr. Justice Bailey in Baltimore Butterine Co. vi Mellon, 
Equity No. 47120, granting a preliminary injunction in that case. 

2. I am unable to adopt the contention of counsel for the defend- 
; ants that under section 14 of the act of 1886, as amended, the act of 
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the Commissioner of Internal Revenue is final on the courts in this 
particular case. That section authorizes the commissioner 44 to decide 
what substances, extracts, mixtures -or compounds which may be sub¬ 
mitted for his inspection in contested cases are to be taxed under this 
act”; and upon this 44 his decision in matters of taxation under this 
act shall bo final.” 

The evidence here shows that the action of the commissioner was 
not in what may properly be termed a 44 contested ” case. The action 
of the commissioner was based upon an ex parte investi- 
41 gat ion conducted by the agents and chemists of the Bureau of 

Internal Revenue. There was no hearing; plaintiff was not 
notified of the investigation, and was given no opportunity to present 
evidence. 


In view of the decisions in favor of plaintiff in Higgins Mfg. Co. 
v. Page, 297 F. 645, and Higgins Mfg. Co. v. Page, 20 F. (2d) 94$, I 
can not believes that any subsequent decision of the Commissioner of 
Internal Revenue is conclusive upon this court in the present pro¬ 
ceeding. 

3. I think it might reasonablv be held that the doctrine of res 
adjudicata is applicable in the present case. The suit at law in 297 
F. 645 and the injunction suit in 20 F. (2d) 948 were against the 
collector of internal revenue. No appeal was taken by him from 
the adverse decisions. To one familiar with the administrative con¬ 


duct of the executive bureaus it is reasonable to assume that the fail¬ 


ure to appeal was by direction of the then Commissioner of Internal 
Revenue, the immediate superior of the defendant. This is con¬ 
firmed by the allegations of the defendants to the answer (par. 13) 
from which it appears that appeals were not taken because the Gov¬ 
ernment's case was not presented in those cases as strongly as it should 
have been. 


But without holding that the decisions above mentioned constitute 
res adjudicata, I think they are very persuasive and that I should 
follow them unless a very different case is made out by the evidence 
presented here. 

4. I find from the evidence that Higgins Nut Product is manufac¬ 
tured from the same component materials and marketed by the plain¬ 
tiff as said product was found to be made and marketed by the plain¬ 
tiff by the decision and judgment of the United States District 
42 Court for the District of Rhode Island in the law case above 


described, reported in 297 F. at 644. 

While the defendant has given some evidence tending to show that 
Higgins Nut Product as now sold is somewhat more like butter than 
the product sold in 1924, the evidence does not convince me that the 
present product is substantially different from the old. 

Therefore I will sign the decree as above outlined. 


Final Decree 


Jesse C. Adkins, 

Justice - 


Filed October 15, 1930 

******* 

This cause came on at this time for hearing upon the bill, the- 
answer and proof and was argued by counsel for the respective par¬ 
ties and thereupon upon consideration thereof it is by the court this 
loth day of October, 1930. 
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'• Adjudged, ordered, and decreed that David Burnet, individually 
and as Commissioner of Internal Revenue and R. M. EsteS, individ¬ 
ually and as Deputy Commissioner of Internal Revenue, their and 
each of their successors and all persons acting or claiming to act 
under their or either of their authority be and they hereby are per¬ 
manently enjoined until the effective date of the Act of July 10,1930, 
viz, July 10,1931, from classifying or adjudging the plaintiff's prod¬ 
ucts, Higgins Nut Product or !Nut-Z-All as colored oleoijaargarine 
under the act of August 2,1886,23 Stat. 209, and acts amenda- 

43 tory thereof; and from directing, authorizing, or advising any 
of the collectors of the internal revenue throughout the United 

States to levj 7 , collect, or attempt to enforce the payment of the 
oleomargarine tax on said products, or to collect or attempt!to collect 
or enforce or attempt to enforce any license tax or penalties or fines 
against any dealer or dealers because of handling the said products; 
and from interfering directly or indirectly with the plaintiff's manu¬ 
facture and sale of Higgins Nut Product or Nut-Z-All by Notifying 
wholesalers or retailers dealing in such products that the same are 
taxable as colored oleomargarine or that the said dealers have by 
handling the said products incurred or will incur liability’ for any 
taxes on their business as dealers in artificially colored oleo¬ 
margarine, or that the said products are subject to seizure as 
artificially colored oleomargarine. 

Jesse C. Adkins, 

J us t ice. 

From the foregoing decree the respondents note an appeal to the 
Court of Appeals of the District of Columbia. 

Jesse C. Adkins, 

justice. 

Order extending time 
Filed October 27, 1930 

♦ **♦** * 

On motion of counsel for the above-named defendants, good cause 
being shown and the court being fully advised, it is hereby ordered 
that said defendants have thirty days additional time *rom and 
after the time allowed by law and the rules of this court in 

44 which to prepare, serve, and file a statement of evidence, desig¬ 
nation of record, and assignment of errors for appeal in the 

above-entitled cause. 

Dated this 27th day of October A. D. 1930. 

Jesse C. Adkins, 

justice. 

Memorandum 

\ 

November 19, 1930, statement of evidence filed. 

Assignment of ei'rors 
Filed November 19, 1930 


Comes now the above-named defendants, David Burnet, Commis¬ 
sioner of Internal Revenue, and R. M. Estes, Deputy Com¬ 
missioner of Internal Revenue, and make the following their assign- 
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ment of errors on an appeal from the decree rendered in favor of 
the plaintiff in the above-entitled cause: 

1. That the final decree is contrary to the evidence. 

2. That the final decree is contrary to law. 

3. The court erred in signing and entering the final decree in this 
cause, and each and every part thereof. 

4. Other errors apparent on the record. 

By reason whereof, defendants pray that the decree made and 
entered in said cause in favor of the plaintiff and against the 
defendants may be reversed. 

Leo A. Rover, 

United States Attorney , 

John W. Fihelly, 

Assistant United States Attorney , 
Harrison F. McConnell, 

Attorney , General Counsel,s Office, 

, Bureau of Interned Revenue , 

Attorneys for Defendants. 

45 Service of a copy of the above assignment of errors is hereby 
acknowledged this 18th day of November A. I). 1930. 

i William Feely, 

Per J. E. L., 

John E. Laskey, 

F. W. Clements, 

Per J. E. L., 

Attorneys for the Plaintiff. 
Designation of record 
Filed November 19, 1930 

* * * m * * 

The clerk will please prepare transcript for appeal in the above- 
entitled cause, including therein: 

1. Petition of the Higgins Manufacturing Company. 

2. Order of September 19, 1930, rule to show cause. 

3. Answer of defendants to plaintiffs petition. 

4. Statement and transcript of the testmonv and exhibits intro¬ 
duced at the trial. 

5. Opinion of Justice Adkins. 

6. Findings of fact and conclusions of law. 

7. Decree granting an injunction against the defendant and in 
favor of the plaintiff. 

8. Order extending time to prepare, serve and file assignment of 
errors, statement of evidence and exhibits, and designation of record. 

9. Assignment of errors. 

10. This designation. Leo a Rover . 

United States Attorney , 

John W. Fihelly, 

Assistant United States Attorney , 
Harrison F. McConnell, 

Attorney , General CownseTs Office , 

Attorneys for Defendants. 
Bureau of Internal Revenue , 

Attorney for Defendants. 
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46 Service of a copy of the above designation of record is 
hereby acknowledged this 18th day of November A. D. 1930, 

and the undersigned hereby consent to the record as above designated. 

William Feely, 

Per J. E. L., 

John E. Laskey, 

F. W. Clements, 

Per J. E. L., 

Attorneys for the Plaintiff. 

47 Findings of fact and conclusions of law 

i 

Filed January 3,1931 


The Court makes the following findings of fact: 

1. On January 6, 1922, the Nut Grove Butter Company, of 
Providence, Rhode Island, predecessor of plaintiff, submitted to 
David H. Blair, then Commissioner of Internal Revenue, a formula 
for a compound which it intended to manufacture, together with a 
sample of said compound, and requested to be advised whether or 
not it would be taxable as oleomargarine, and under date of January 
20,1922, said company was advised by said Commissioner of Internal 
Revenue that if said product were placed on the market in gdod faith 
as a lard substitute or cooking compound, its constituent parts re¬ 
maining the same as in the case of the sample submitted and exam¬ 
ined, and the mode of advertising and packing it such as not to 
mislead the consumer that the product was a butter substitute, then 
said product would not be taxable as oleomargarine. 

2. Thereafter, in 1922, Higgins Manufacturing Company 
48 was organized as the successor to said Nut Grove Butter Com¬ 
pany to manufacture and market the product made from said 
formula so submitted and passed upon by said commissioher, and 
did manufacture and market said product, and at great! expense 
built up and maintained an extensive business in the manufacture 
and marketing of said product. 

3. Said Higgins Manufacturing Company has at all times 
continued to manufacture and market said product as j a cook¬ 
ing or baking compound, first under the name of Nut-Z-|A11, and 
thereafter under the name of Higgins Nut Product, identical with 
the samples submitted to said Commissioner of Internal Revenue, 
its component parts remaining the same, and the mode of advertis¬ 
ing and packing said product being not calculated nor intended to 
mislead the public into the belief that said product was ja butter 
substitute, said product being packed in triangular-shaped packages 
entirely distinct and different from the ordinary mode of packing 
butter and butter substitutes, each of said packages being distinctly 
labeled “ Prepared for cooking and baking/' 

4. In 1924 plaintiff, because of the then threatened action to col¬ 
lect a tax on said product known as Nut-Z-All as colored oleomar¬ 
garine within the meaning and intent of the act of August 2, 1886, 
as amended, paid under protest a tax at the rate of lOtf a pound on 
a portion oi its product, and thereupon brought an action at law in 
the United States District Court for the District of Rhode Island 


i 

i 
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against Frank A. Page, collector of internal revenue for the District 
of Rhode Island, to recover the amount so paid, and thereafter, to 
wit, on April 15, 1924, said District Court found and held that 
plaintiff’s product was not taxable as artificially colored oleo- 
49 margarine, and ordered judgment entered in favor of plain¬ 
tiff. The opinion is reported in 29T F. G44. No appeal was 
taken from said judgment, and the same is now in full force and 
effect. 

5. Thereafter defendant‘s predecessor in office, said David H. 
Blair, as Commissioner of Internal Revenue, issued a circular to 
collectors of internal revenue and others concerned (Treasury Deci¬ 
sion 4006), amending the oleomargarine regulations with respect to 
the definition of oleomargarine and directing that certain cooking 
compounds be held subject to the oleomargarine tax, and said Page, 
as collector of internal revenue for the district of Rhode Island, was 


again instructed to assess and collect an oleomargarine tax on plain¬ 
tiff’s said product. Thereupon plaintiff filed in the United States 
District Court for the District of Rhode Island a bill in equity to 
enjoin said Page as said collector from collecting or attempting to 
collect said tax on plaintiff’s said product as artificially colored 
oleomargarine. Said case was heard on a praver for temporarv 
injunction and defendant s motion to dismiss, whereupon the motion 


to dismiss was denied and temporary injunction granted. (Op. 20 
F. (2d) 948.) Thereafter said case was heard on the merits and 


again decided in favor ox plaintiff. On December 29, 1927, a final 
decree was entered permanently enjoining and restraining the col¬ 
lector of internal revenue for the district of Rhode Island from col¬ 


lecting or attempting to collect any pretended tax or imposition 
purported to be levied or assessed plaintiff under the act of August 
2, 1886, as amended, and in the decree entered it was provided by 
paragraph 3 thereof-— 

44 This injunction shall be and remain in force only so long 
50 as the plaintiff shall continue to manufacture the product, 
4 Higgins Nut Product ’ from the same component materials, 
and market the product as such product was found to be made and 
marketed by the plaintiff by the decision and judgment of this court 
in the case of Higgins Manufacturing Company vs. Frank A. Page, 
collector of internal revenue, Law No. 1548, except for the substi¬ 
tution of the trade name 4 Higgins Nut Product ’ for the trade name 
* Nut-Z-All.’ ” 


No appeal was taken from said decree, and the same became and 
now stands in full force and effect. 


6. Since said decree no attempt has been made on the part of the 
Commissioner of Internal Revenue or others acting under his 
authority or direction to assess or collect a. tax as against the plain¬ 
tiff because of its manufacture and sale of said product Higgins 
Nut Product, but defendant commissioner and his predecessors in 
office have contended that plaintiff’s said product was taxable under 
the oleomargarine law, and have threatened to assess taxes and 
penalties under that law against dealers handling plaintiff’s product, 
and in this manner have caused dealers to cease to handle plaintiff’s 
said product, and have thereby greatly damaged and lessened plain¬ 
tiff’s business; and these threats and the consequent injury were 
continuing to the time of the decree herein. 
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7. In reliance upon said rulings and adjudications plaintiff at' 
great expense had built up a profitable business, having Established 
agencies in 32 States for the handling and sale ox said product made 
and manufactured as cooking and baking compound and known 
as “ Higgins Nut Product.” 

8. Higgins Nut Product is now manufactured from! the same 
component materials and marketed by plaintiff in the saipe manner 
as such product was found to be made and marketed by plaintiff 

by the decision and judgment of the United States District 

51 Court for the District of Rhode Island in the law case above 
described reported in 297 F. at 644, except for thE substitu¬ 
tion of the trade name Higgins Nut Product for the tfade name 
Nut-Z-All. 

Defendant has given some evidence tending to show that Higgins 
Nut Product as now sold is somewhat more like butter than the 
product sold in 1924, but I find that the product now | sold does 
not differ in any substantial manner from the product solid in 1924. 

9. The cooking and baking compound manufactured by plaintiff 
is not in imitation or semblance of butter, nor is it calculated or 
intended to be sold as butter or a butter substitute. 

10. In 1929 and 1930 the Bureau of Internal Revenue through 
two agents conducted an investigation into the retail sales of plain¬ 
tiff^ product and of other compounds made from vegetable oils. 
The agents visited retail stores and made purchase^ at such 
stores in a number of cities on the Atlantic seaboard I including 
Providence and Woonsocket, Rhode Island; Bangor, Maine,; Norfolk, 
Virginia; Balfour and Winston-Salem, North Carolina, E s well as 
New Orleans, Louisiana, and Nashville, Tennessee. 

In making their purchases the agents usually asked for butter 
or oleomargarine, and upon being told the price complained that 
it was too high; on making such complaints they were frequently 
offered plaintiff’s product and made purchases of the satne. 

11. Samples of plaintiff’s product purchased by said agents were 
submitted to chemists employed by the Bureau of Internal; Revenue. 

These chemists examined one or more of such samples, and 

52 made their report thereon. One of the chemists, lj)r. Beyer, 
had examined specimens which were considered in t|he Rhode 

Island suit described in Finding 4. He testified that ^plaintiff’s 
present product differed from its 1924 product in texture, Color, and 
taste, and in spreading qualities. I find that the present product 
does not differ substantially from that described in j the suit 
mentioned in Finding 4. 

12. The report of the chemists employed in the Bureau of Internal 
Revenue and referred to in the preceding finding, together with 
reports of the agents of their investigation mentioned in finding 10 
were submitted to the Commissioner of Internal Revenue, j 

13. The officials of the Bureau of Internal Revenue did not, as 
result of the decision reported in 297 F. and referred to in finding 4 ? 
change their opinion as to the taxability of plaintiff’s! product. 
Defendant Burnet and his predecessors have contended ffom time 
to time that plaintiff’s product was taxable under the oleomargarine 
law; but after the injunction referred to in finding 5 defendant 
Burnet and his predecessors have made no further effort to interfere 
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with plaintiffs business in Rhode Island; but after the investigation 
mentioned in finding 10, and after examining the reports of the 
chemists and agents aforesaid defendant Burnet directed his sub¬ 
ordinates to take the steps against plaintiff’s product hereinbefore 
described, which steps have been taken outside the State of Rhode 
Island. 

The investigation described in findings 10 and 11 was an ex parte 
investigation conducted by agents and chemists of the Bureau of 
Internal Revenue without plaintiff’s knowledge; plaintiff 
53 was not informed of the investigation, and was given 
no opportunity to present evidence or to be heard in any way; 
the direction to proceed against plaintiff’s product was given after 
the decision of the United States District Court for the Western 
District of Missouri in the case of the Harrow-Taylor Butter Com¬ 
pany versus Noah Crooks, collector of internal revenue for the sixth 
distinct of Missouri, decided August 5, 11)29. 


Conclusions of law 


1. Plaintiff's product is not taxable under the so-called oleo¬ 
margarine act of August 2, 1880, as amended. 

2. Defendants have exceeded and are exceeding their authoritv in 
directing, authorizing, or advising any of the collectors of internal 
revenue throughout the United States or others acting under their 
authority or control, to levy, collect or attempt to enforce payment 
of a tax on the plaintiff's said product as oleomargarine, or to collect, 
or attempt to enforce any license, tax, or penalties against any 
dealers handling plaintiff's said product, or in any way interfering 
with the manufacture, sale or distribution of plaintiff’s said product 
as a product taxable under the oleomargarine act of August 2, 1880, 
as amended, and that plaintiff is entitled to an injunction against 
said defendants as prayed in the bill of complaint to restrain and 
enjoin any such interference, to continue until July 10, 1931, the 
effective date of the second section of the act of Julv 10, 1930, Public 

V / / 

No. 540, 71st Congress. 

3. The direction given by defendant Commissioner of Internal 

Revenue to his subordinates described in finding 12 is not 
54 such a decision as is made final bv section 14 of the oleomar- 
garine act of 1886, as amended. 

December 30, 1930. 

Jesse C. Adkins, 

Justice. 


'Memorandum 


January 9, 1931, statement of evidence submitted and signed. 

55 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 54, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
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which is made part of this transcript, in cause No. 51800 in! equity, 
wherein Higgins Manufacturing Company, a corporation, is plain¬ 
tiff, and David Burnet, Commissioner of Internal Revenue, and 
R. M. Estes, Deputy Commissioner of Internal Bevenue, are defend¬ 
ants, as the same remains upon the files and of record in said, court. 

In testimony whereof, I hereunto subscribe my name and fffix the 
seal of said court, at the city of Washington, in said district, this 
13th dav of January. 1931. 

[seal.] F rank E. Cunningham, 

i 'Jerk. 

56 Filed Jan. 9, 1931 

i 

In the Supreme Court of the District of Columbia! 

Holding an Equity Court | 


Higgins Manufacturing Company,) 
plaintiff 
vs. 

David Burnet, Commissioner of In- 
ternal Revenue, and R. M. Estes, 
Deputy Commissioner of Internal 
Revenue, defendants 


> Equity No. 51890 


Statement of evidence i 

i 

At the hearing of the above-entitled cause on Thursday, Obtober 2, 
1930, before Mr. Justice Adkins, the following proceedings were had, 
evidence offered and given, rulings made by the court, and exceptions 
taken by the defendant and noted by the court. j 

It was admitted of record by counsel for plaintiff and counsel for 
defendant that Higgins Nut Product is now made from the same 
component materials, in the same proportions, as it was foffnd to be 
made in the case of Higgins Manufacturing Company vs. Frank A. 
Page, collector of internal revenue. Law No. 1548, in thb United 
States District Court for Rhode Island, reported in volunle 297 of 
the Federal Reporter, at page 644 et seq. 

Thereupon the following ensued: 

Mr. Laskey. Do you admit that it is now put up and sold in the 
same way that it was three years ago ? 

Mr. McConnell. No; we deny that. They were then put 
57 up in straight pound packages, and now they are putting it 
up in four quarter-pound slices that way. 

The Court. That is. they divide that triangular slice into four 
even slices. 

Mr. McConnell. Yes; four quarter pounds. 

The Court. Is that the only difference ? 

Mr. Clements. That is the only difference we know. 

Mr. McConnell. Yes. 

Whereupon, to maintain the issues on its part joined,! plaintiff 
offered as a witness Hubert J. Higgins, ..who, being first duly sworn, 
testified in substance as follows: 
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My name is Hubert J. Higgins; I reside at No. 152 Irving Avenue, 
Providence, Rhode Island. I am engaged in the business of manu¬ 
facturing nut product at Providence; I am president and general 
manager of the Higgins Manufacturing Company, which produces 
and markets the product known avS Nut Product; it has manufactured 
and marketed that product since about January, 1922, in Providence, 
Rhode Island, and the product is not manufactured anywhere else. 
Frank Doyle, another witness whom I brought with me, actually 
makes the Nut Product. 

At the time of the decision of the District Court of Rhode Island, 
in 1924. the component parts of the product were as follows: For 
a batch of one hundred pounds, I used eighty pounds of co- 
coanut oil, twenty pounds of peanut oil, three pounds of salt, one- 
tenth of one per cent of artificial coloring. That was mixed through 
a mixer, and run out through a crystallizer of ice water, that solidi¬ 
fies it so it can be packed; then it is packed in triangular 
58 cartons and marketed. That was the method of manufactur¬ 


ing it in 1924, and it has always been the method: at that time 
it was marketed in one-pound triangular packages of either quarter- 
pound prints or of one-pound solid prints, but always in triangular 
shaped packages. 

Package exhibited to witness was identified as being the package as 


it is now produced. 

As far as it is physically possible that package 


is identically the 


same as the package marketed in 1924. 

With respect to the contents of the package, it is exactly the same 


formula; the same formula is used for the component parts. The 
inner wrapping of the package has always been the same. This 
package exhibited here is in one-pound solid. We put it up in four 
quarter pieces or in one solid, but always pack them m the one-pound 
carton. There is no difference in that method from the method 


pursued in 1924. We packed it both ways in 1924; have always 
packed it both ways. In 1924 the contents of some of our packages 
were quarters and some were solids, and the same method of packing 
is continued to-day. 

Witness reads the printed part of the interior wrapping of the 
substance, as follows: “One pound net weight. Higgins ]Nut Pro¬ 
duct. Prepared for cooking and baking. Higgins Manufacturing 
Company, Providence, Rhode Island. 1/10 of 1 per cent artificial 
color. Reg. U. S. Patent Office.” That was always on the carton- 
That has never been changed. The contents of this particular 
package when we packed them in one-pound prints was always the 
same, and when we packed it in quarter-pound, one-quarter pound 
on each package was marked exactly the same, the only difference 
is that in the quarters it is “one quarter pound” in lieu of 
59 “ one pound ” as appears on the solids. To-day it is the same 

way on the small parts as in 1924, ever since we have manu¬ 
factured it. 


In January, 1922, a sample of this product was submitted to the 
Commissioner of Internal Revenue; I brought it to the department 
and the department analyzed it and sent me a letter and told me it 
was not taxable. 


I 

! 
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The letter referred, to by witness was identified as letter if Janu¬ 
ary 20, 1922, shown on page 645 of volume 297 of the Federal Re¬ 
porter, and is as follows: 

Treasury Department. 

* i 

Office of Commissioner of Internal Revenue. 

Washington, January 20, j 1922. 

Address reply to 

Commissioner of Internal Revenue and refer to M-FJA-101 

Nut Grove Butter Company, 

Providence , R. 1. 

Sirs: Reference is made to your letter of January 6, containing 
a formula for a compound which you intend to manufacture and in 
which you request to be advised whether or not this product will be 
taxable as oleomargarine. 

In reply you are informed that an analysis of the sample sub¬ 
mitted shows that the product does not resemble butter in flavor, 
body, texture, or appearance. If the product under considera- 

60 tion is placed on the market in good faith as a lard substitute 
or cooking compound, its constituent parts remaining the 

same as in the case of the sample submitted and examined, land the 
mode of advertising and packing is such as not to mislead the con¬ 
sumer into the belief that the product is a butter substitute, then said 
product will not be taxable as oleomargarine. If, however, the 
mode of packing or advertising this product would be such as to 
mislead the consumer into the belief that he was receiving & butter 
substitute, this ruling would be revoked and the product held sub¬ 
ject to the tax as oleomargarine. 

Respectfully, (Signed) D. H. BlaiS. 

Commissioner. 

Continuing, the witness Higgins testified: 

After the receipt of that letter, we proceeded to manufacture the 
product in three plants, at Detroit, at Syracuse, and at Providence, 
and marketed it in triangular packages, in the same way tgat it is 
at the present time, on the strength of the letter. We advertised 
the business and secured distributors throughout the country. We 
were furnishing the product in thirty-two States prior to this last 
affair. I could not tell you in how many we were distributing it in 
1924, or in 1922; I just started in 1922; probably did not sell in over 
five or six States; just began the business. In 1924, possibly I we had 
fifteen States, but that is not accurate; I could not tell you definitely. 

Q. Well, what has been the effect so far as your business is con¬ 
cerned of the efforts of the Internal Revenue Bureau to tiix your 
product ? 

61 Answer. The distributors have discontinued handling the 
product. It has ruined the business so far as manufacturing 

and sale are concerned. 

Upon cross-examination, the witness Higgins testified in substance 
as follows: 

In the Rhode Island case in 1924 I did not put any exhibits before 
the court. We did not have the quarter-pound samples before the 
court at that time, and I did not have any pound packages before 
the court. The pound package was produced in court by the Internal 
Revenue Department who had the quarters in their possession. I 
did not see any quarter-pound packages presented to the court nor 
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produced in evidence, all I saw was the pound print. I was packing 
quarter-pound packages then: I started packing them, I would say, 
along six months after I was able to get started. I did not produce 
any samples of my product in court that day, not did my attorneys 
or agents: the Government produced them. The Government took 
the packages and had them put in storage themselves, and brought 
them forth: they were packages furnished bv my firm or by me to 
the Government; it was a friendly case, a test case, and it was a 
clearly understood matter, and they had quarter-pound prints and 
they had pound prints, and they brought in the pound prints them¬ 
selves. As far as I know, this is the first time that the quarter-pound 
packages have been before any court. The Government officials had 
the quarter-pound packages, and Justice Brown saw the quarter- 
pound packages. 

It is not easier to sell this product in quarter-pound packages than 
in pound packages; we put it up in quarter-pound packages 
because we thought it would be a much more convenient 

62 package, we found out it is not. Possibly not five per cent 
of what we made in the last three months was in quarters, the 

big majority being in pound prints. 

Question. It it not possible at the present time to go into any store 
where your agents or grocers are selling this product and purchase 
quarter-pound packages ? 

Answer. It is not. Five per cent or less of the product is now 
packed in quarter-pound prints. We have been making the quarter- 
pound prints ever since 1924 and before that. We continued the 
manufacture of the quarter-pound prints because we have to do 
everything that we can to secure business: even five per cent is worth 
trying to secure. We charge extra for packing in quarter-pound 
packages: we charge two cents more for the packages in quarter 
pounds than for the solid pound package. We sell principally 
through New England, some out through the West: I cannot tell you 
from memory just where the big accounts are, all through the T T nited 
States. At one time we sold quite a good amount of this product 
in Missouri, until the State law changed it. I could not tell you 
definitely when I first started doing business in Missouri: I have 
a sales manager who has all the data. I have no knowledge of the 
fact when the Harrow-Taylor people started business out there, I 
know nothing about the Harrow-Taylor product, I have never seen 
it. I have heard of it, first when the Internal Revenue Department 
brought action against them for the collection of taxes. 

As to the shape in which these products were at the time they were 
before the court in Rhode Island in 1924, whether they were soft or 
hard, they were about the same as this product right here as nearly 
as I remember it; if it was a hot day they were soft, and if it 

63 was a cold day they were hard; it was in November. The 
products, the samples that the Government had, were not 

pretty well melted and run down, they were in cold storage, they 
were in proper shape. 

Mr. Beyers was one of the Government witnesses in that case 
at that time; I saw him in court there. I don't remember who pro¬ 
duced the samples, I don’t know which Government agent or 
official had them. I just took a casual look at the samples that day, 
nothing more. 
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Indeed those samples here do not taste anything like butter; they 
could not taste like butter; they do not and could not. The (jovern- 
merit said they do not have any texture like butter, and I believe 
them. I do not think they have, of course not. I am not a bhemist. 
Unfortunately I am the father of the formula of this produjct. My 
object in devising this formula and manufacturing this product was 
to sell an additional article and make a profit, to sell it for jcooking 
compound. It sold for cooking and baking. I don't know that 
it can be used for anything else. 1 don't know of anything cl$e. 

Over the objection and exception of plaintiff, the witness wias asked 
the questions and gave the answers following: 

Q. Can this product be used for anything else save cooking and 
baking compounds ? 

A. I suppose it could. • 

Q. Yes. As a matter of fact it could be used for butter, could 
it not? | 

A. Not for butter. 

Q.. It is an imitation of butter—it could be used as a spread for 
bread ? 

A. It could be used as a spread for bread the samej as lard. 

64 Q. It could be used in the place of butter on bread, could 
it not? 

A. Not satisfactorily, no. 

Q. I am not asking you that. It could be used as a substitute for 
butter as a spread for bread ? 

A. Why, certainly. 

Q. Yes; and on crackers, isn't that true? j 

A. I presume so. 

It could be used as a substitute for butter in the places where 
blitter is used in cooking, and it is so used: I don't believe it could 
be used as a substitute for butter for everything that butteif is used: 

it could not be used as a substitute for butter in oyster stew;! it would 

•• • ■ 

not be satisfactory. If an article cannot be used equally ds well as 

another article it is not satisfactory; therefore, it can not b<f sensibly 

used. It can not be sensibly used in oyster stew, and many hundreds 

• «. • 

of other things. It would not take the place of butter, lit would 
hurt the taste, which is ninety per cent of the value of ;tlie stew. 

So far as the texture of this product is concerned, there is a 
material difference between the texture of this product! and the 
texture of ordinary butter as a person tasted it in liijs mouth. 
Butter is of a different consistency. As to a comparison of the 
texture, when taken into a person's mouth without any distinguish¬ 
ing marks on it, the average person could distinguish thi.4 product 
from butter by the taste of the texture. Butter has a soiijd creamy 
taste, and more creamy to the palate. This article has a! cold im¬ 
mediate melting disposition that melts immediately by the heat of 
vour mouth. It is entirely different and you will immediately dis- 
cover a different product; that is regardless of the tkste. 

65 I am not president of the Danish Packing Company; I 
am connected with them, as general manager. They Imanufac- 

ture products of this character and description—cooking compounds. 
Danish Nut and Penobscot are the brand names. 

I am president of the Higgins Manufacturing Company; E. L. 
Johnston is secretary; Bruno Fazzi is treasurer; there are no other 
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directors, just a small corporation. I am not a director of the Danish 
Packing Company. I never was a director of the Danish Packing 
Company. Charles A. Dunne is president and treasurer, John A. 
Cramer is secretary; the director last known to me was George 
Dunne, who is now dead; I do not know who may have been ap¬ 
pointed as his successor. The Danish Company is now operating, 
they always have been operating. I am financially interested in 
the Higgins Manufacturing Company; I never was financially in¬ 
terested in the Danish Packing Company. I did not take any offi¬ 
cial part in the organization of the Danish Packing Company, I 
accepted the general managership upon its creation, to make oleo¬ 
margarine, in 1923. I did not have anything to do with the organi¬ 
zation individually. I knew of it when it was organized, but I took 
no part in it. At the time I took over the general managership 
of the Danish Packing Co., I was president and general manager of 
the Higgins Manufacturing Company. I am at present general 
manager of both the Danish Packing Company and the Higgins 
Company, and have been since they both organized, the Higgins in 
1922 and the Danish in 1923, approximately a year after the 
Higgins. The Higgins Manufacturing Company have an agreement 
with the Danish Packing Company to manufacture a cooking com¬ 
pound under the identically same formula and they are manufac¬ 
tured in the same premises; they packed it in three different styles, 
but not triangular, they do not pack it triangular. Butter and 
GO lard are both packed exactly the same. The Danish brands 
are known as Danish Nut Product and Penobscot. 

Thereupon, further to maintain the issues on its part joined, the 
plaintiff offered as a witness Frank J. Doyle, who being first duly 
sworn testified in substance as follows: 

My name is Frank J. Doyle; I live at No. 281 W Street, Provi¬ 
dence, Rhode Island. My occupation is mixer of Nut Product. I 
work for the Higgins Manufacturing Company, have worked for 
them ever since 1922, date of organization of that company. I 
make the Nut Product; nobody but Mr. Higgins and myself make 
the Nut Product of the Higgins Manufacturing Company; we mix 
it together, combine the ingredients and produce the marketable 
product. In making a hundred-pound batch of Nut Product, we use 
eighty pounds of cocoanut oil, twenty pounds of peanut oil, three 
pounds of salt, and one-half per cent, artificial coloring; for a thou¬ 
sand-pound batch we multiply it by ten, the same proportions what¬ 
ever the amount may be. 

There has never been any change in the method of manufacturing 
the Nut Product. I have never changed the method of manufactur¬ 
ing it. I have nev^r changed the ingredients nor the proportions. 
The Nut Product produced today is not different at all from the Nut 
Product produced in 1922; there is no difference in the method of 
manufacture nor in the time or anything of the sort in mixing. 

Upon cross-examination the witness Doyle testified in substance as 
follows: 

I am not a chemist. I have been with Mr. Higgins since he started 
in business in 1922. I would not say the texture of the 
67 product I am making to-day is improved over what I was 
making in 1922; I don’t know about the smoothness, but it has 
not changed one bit. I have tasted the product, quite often. As to 
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the taste now compared with the product in 1922, 1 could not carry 
the taste of 1922 up to the present time; it may age a lot since 1922. 
It is exactly the same as made in 1922, as made at the present time. 
The product made in 1922 is identically the same as the taste of the 
product made now. The color of it is the same as in 1922. I am still 
in the employ of Mr. Higgins; there is no one else that is familiar 
with the formula outside of Mr. Higgins and me in this plant. I 
don’t work for the Danish Packing Co. I don’t know who the Hig¬ 
gins Manufacturing Company manufactured the product! for; I 
don’t think the Higgins Manufacturing Company manufactured 
the same product for the Danish Company, I don’t know who they 
manufacture for, I just make the stuff, and I don’t know who it is 
manufactured for. I don’t know whether the Higgins Manufactur¬ 
ing Company manufacture the product and ship it without labels to 
other concerns; I don’t know who they sell it to. There are about 
five employees of the Higgins Manufacturing Company. I do not 
have anything to do with shipping the products, I am not put with 
the shipping, I am in the back making the goods and mixing ithem. 

I could not tell you about there being white specks in the product 
in 1922; I didn't see any white specks; I didn’t look for any white 
specks, and I couldn’t tell you whether there are any white specks in 
it to-day; I never did look for any white specks. I am mixing the 
product, have opportunity to observe it all the time, and I don’t 
know whether there were any white specks in it in 1922 or in it now. 

I do not know anything about what these products could be used 
for. I do not use it myself at home, except for cooking pur- 

68 poses; I take it home and use it. I never saw it used is butter 
on bread; I don’t know what it could be used for. I never 

made much of an examination of the finished product to sep how it 
looks, to see what kind of a product I have produced; I know I am 
mixing it the same as I always mixed it. 

I never discussed this case with Mr. Higgins. I first kpew this 
case was coming up when I was notified to come down; I came down 
with Mr. Higgins. I am not here by subpoena, I am a voluntary 
witness. Mr. Higgins is paying my expenses. I did not kiiow any¬ 
thing about the case until I was told to get on the train, and I never 
discussed it on the train with Mr. Higgins or with any of his counsel 
since I have been here. 

Thereupon, further to maintain the issues on its part joined, the 
plaintiff offered as a witness Joseph Atkin, who, being first duly 
sworn, testified in substance as follows: 

My name is Joseph Atkin; I am in the wholesale produce business, 
at No. 203 Seventh Street Northwest, Washington, D. C. As a 
broker, I have handled Higgins Nut Product, have handled it for 
four or five years approximately. From the time I began to handle 
it, down to the present, the package has always been the saine shape 
as that now exhibited in evidence. As to the contents of the| package, 
they are both solid substance and in quarters; I could not tell you 
what percentage of quarter packages as compared with the solid. 
During the time I have handled this package, there has not been to 
my knowledge any change in the marking of the packages, in the 
reading matter on the packages; it is billed to me as a lard substitute, 
that is the bill of lading, the official bill, and as a cooking 

69 compound. I sell it as a cooking compound. I never have 


! 
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had an}- demand for that particular product for other than a cooking 
compound. 

Recently two men, Mr. Higgins and Mr. Adams, I think, visited 
me, with respect to my selling this Higgins Company Nut Product ; 
Mr. Higgins represented himself as an internal revenue inspector. 
Those are the gentlemen that I refer to. sitting right there, one of 
them. 

It was admitted that the two men referred to are internal revenue 
agents. 

The witness continued: 

He asked me a few details of how much do we sell, and how long 

7 C7 

had we been handling the product. 

Over the objection and exception of counsel for the defendants, 
witness was permitted to testify as follows: 

He stated that the Congress had passed on the taxation of that 
product, and in fact he said it was never excepted, and so I was liable 
for the taxation for the time I had been handling it, and they are 
going to charge me with that approximate amount, for having 
handled this Higgins product all the time that I have been handling 
it. As to mv continuing to handle it. thev said to me that I can not 
handle it. I was told about the first part of September that I could 
not handle it. 


The effect or the result of the visit of these officers, telling me that 
I could not handle or sell this product, upon my business of handling 
that product, has been that the salesmen have been instructed not 
to sell any more of it, not to carry it. We have route trucks which 
carry the products with them, so we discontinued that. We discon¬ 
tinued the sale of this product. On top of that, the retailers who 
did have it started to bring it back, and a bunch of it piled 
70 up, all kinds of shape and form. The reason the retailers 
brought it back, some of them told me that they were visited 
by internal revenue inspectors and told that they can not handle it, 
and some of them couldn’t get any more from me, repeating orders, 
so naturallv thev cut it out altogether. 

Upon cross-examination the witness testified in substance as fol¬ 
lows : 


Right now I am in the wholesale butter and eggs and cheese busi¬ 
ness. I have been in that business since 1919. I do not handle a 
certain amount of oleomargarine. I handle butter. I am not in 
position to tell you how much of the Higgins Nut Product I han¬ 
dled in a month; it varies. I did not stop handling it: I have it. on 
hand, but I am not selling it. The product 1 have on hand, I got 
around four or five or six weeks, I cannot tell you. I have about 
three hundred or four hundred pounds. I was in the habit of buy¬ 
ing fiftv or seventv-five or a hundred boxes. Thev come sixteen in 
a package, or thirty-two—sixteen, half a box. 

I did not say I have not sold any for six weeks. I could not 
tell you if all this product that I have on hand is in pound packages 
put up with quarter-pounds. I did not state to the internal reve¬ 
nue inspector that I had nothing but quarter-pound prints for de¬ 
livery from the Higgins people; I did not say anything of that 
sort. I had a discussion with him as to the amount of product I 
sold; the conversation was that the sales had dropped off; that was 
before they visited by establishment. I could not tell you how much 
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they had dropped off. I had an idea "why they dropped oflj; I do 
not know as a matter of fact, but there was a rumor through the 
trade that they are not to sell it. That was long befbre Mr. 
71 Higgins and Mr. Francis called on me. I don’t knoW where 
that rumor originated. 

We sell to retail stores; I do not do any retailing myself, any 
more. The retail stores returned some on that rumor to "me; part 
of the retailers returned all their product. I did not say they kept 
part of the product and continued to sell the rest of it. L clo not 
know what kind of trade the retailers sell this product to; I go 
around to their stores and visit the stores where they sell their prod¬ 
uct; the product is kept in a counter, on a showcase; it is notialways 
kept in the refrigerator; some of them keep the product in an ice 
box and some of them do not. 

I never did use the product mvself in anv wav; I never used it at 
home. It is a strictly Kosher home, and we do not think it is Kosher. 

I sold this product for twenty-four and twenty-five cents; I do 
not know what the retailer sells it for. I do not handle any of the 
Danish Company compound. I handle lard. I do not knojw what 
lard sells for; I am out of the business at present. 

Thereupon plaintiff rested its case. j 

Thereupon, to maintain the issues upon their part, joiiied, the 
defendants offered as a witness George F. Beyer, who, bejng first 
dulv sworn, testified in substance as follows: i 

. % name is George F. Beyer; I am now, and since 1913 have 
been, an employee of the laboratory of the Treasury Department 
of the Federal Government, engaged in examination of j various 
samples submitted to the laboratory, such as oleomargarine; butter, 
butter substitutes, and narcotics, alcohol preparation's of all 
72 kinds. I am a chemist, a graduate with degree of Bachelor of 
Science from the University of Illinois; after graduation I 
was employed from June. 1907, to 1913 with Palmer & Company, of 
Chicago, Illinois, and Omaha, Nebraska, doing work similar to 
what I am doing now, with the exception of the alcoholic prepara¬ 
tions. 

I am familiar with the Higgins products. I was a witness for the 
Government in the Higgins case tried in Rhode Island in lj)24. At 
that time I had made an examination of the products that were sub¬ 
mitted to the court and used in evidence. There were no products 
submitted to the court at that time in quarter-pound prints such as 
are offered here. The products offered then were all in pound boxes 
such as counsel for the plaintiff has here; I had not at that time seen 
any quarter-pound prints of the product. Various samples had been 
submitted to the laboratory for examination prior to that time, and I 
personally or some of the men under my jurisdiction hid made 
analysis and examination of these products; I think I made most of 
the examinations myself. I have recently made some examinations 
as to the present Higgins product, and I am familiar with j the con¬ 
tents. The difference between the product as it was before the court 
in the Higgins case and the product that is now before the court is 
that the product as it is now being manufactured and marketed is of 
a very much improved flavor, texture, and general appearance. Com¬ 
paring the texture of this product with ordinary butter, I would say 
it is very similar to butter. There was a similarity in the original 
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Higgins product that was before the court in 1924, but not so much 
so as at the present time. The general color of the product at this 
time is better than that which was presented at that time; it looks 
like butter. This product has a taste similar to—it has a butter taste. 
It has all the spreading qualities of butter; it may not be exactly as 
good as butter, but it has similar spreading qualities the same as 
butter has. 

73 Q. Could a person not familiar with the texture and taste 
of butter tell these products—the Higgins products—from 

butter, do you think ? 

A. It would be a very hard matter to distinguish one from the 
other. There were some white specks in the product before the court 
in 1924. I do not find any in the present product. 

Upon cross-examination the witness Beyer testified in substance 
as follows: 

I found white specks in the sample that I examined in Rhode 
Island. I do not know how old it was when I examined it. The age 
might have something to do with the presence or absence of specks 
on the surface, not in the middle of the product necessarily, it might 
if it was six months or a year old. I have no definitie knowledge as 
to the age of the sample which I examined at the time of the trial 
of the case in Rhode Island; however, there generally is a letter 
accompanying simply saying that the product is being manufactured. 
I do not know what the letter in the case in 1924 said. I do not know 
how old the packages were that I examined recently. 

At the time of the Rhode Island trial I did not see any packages 
in which the contents were in quarters; I first saw such a package 
just a few years ago, not over two years ago, I would say. The shape 
of each quarter in the triangular package was the same as that pack¬ 
age there (indicating); there were four prints of that triangular 
shape in one of those cartons, each wrapped separately. I never saw 
butter packed in triangular cartons. I never saw butter which is sold 
in quarter pounds with the quarters in triangular shape. 

74 On re-direct examination the witness Bever testified in 
substance as follows: 

I think I know what caused the white specks that I saw in the 
product in 1924; it is my opinion. 

The qualifications of witness as an expert in analyzing butter, 
lard, and similar articles were admitted. 

Whereupon witness testified as follows: 

In my opinion from my examination of those samples the presence 
of the white specks was caused due to the manufacture of the prod¬ 
uct. The reason that I do not find them now is because of the char¬ 
acter of the spots. If it was due to age they would be large and 
faded. All coloring matter has a tendency to fade; it depends on 
how much it is exposed to the light, and so forth. If it is kept away 
from light the color will last considerably longer than if it is not 
kept in the dark; but nevertheless it fades,-and there will be faded 
spots and lighter spots, and there would be larger areas. I think the 
white spots were due to imperfections in the manufacture, in the 
mixing, that as it had been mixed there were imperfections. The 
spots were real small, scarcely noticeable, but they were noticeable, 
which showed the imperfection in the manufacture. The character 
of the coloring used would not have anything to do with it. 
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On re-cross-examination witness Beyer testified in substance as 
follows: 

The color of this product is better than the color of the product 
I examined in 1924, on account of those small spots in it; it is more 
uniform color; I could hardly say whether it was darker ot lighter, 
I imagine there is scarcely much difference in that! respect, 

75 but the color is more even, more uniform, has a bettei* general 
appearance. The color would be more or less affected by its 

exposure to light over quite a period of time. As to the packages 
I examined in 1924, which did not have as good a color as tpis, I do 
not know how long they were exposed to light. 

On being handed package, witness testified: 

I see some lighter areas; I would not call them white specks, 
though; lighter areas; it looks like that is due to some fading. I do 
not see anything in this package resembling what I termed the white 
specks in the package in 1924, but there is a slight variation;in color. 

On re-direct examination, witness testified as follows: | 

From my examination of these various products, as to whether 
or not this is the same product as the original Higgins product, I 
would say that there was a different product, in that it is of| a better 
texture, better general appearance, better flavor. 

On re-cross-examination, witness testified as follows: 

I analyzed the product examined in 1924. We did not jexamine 
the sample as to the proportion of the ingredients; we accepted the 
formula that the Higgins people submitted. I have not made any 
examination here to find any different formula; the component parts 
I would say are substantially the same. 

I remember testifying in the Rhode Island case with respect to 
the product which I was then examining, as follows: “I think it 
has the butter taste. I would not say that it tasted exactly like 
butter, but it has a similar slight butter taste.” That was the fact. 
I do not remember being asked, “ You think the whole family would 
accept it?” and answering: “For cooking purposes I believe. 

76 I do not think they would mistake it for butter on tjhe to be 
spread on bread, but for other purposes they might take it, 

might use it and mistake it.” I will not say that I did not say that. 
I don’t recall whether or not I testified in the Rhode Island case, 
“ I don’t believe that the color makes any difference in the kitchen ”; 
I would not say that I did not say it. I would say now, as to; whether 
the color made any difference in the kitchen, that would depend 
probably as to what it was going to be used for; I presume that same 
condition would have applied in 1924. 

Thereupon, further to maintain the issues upon their part joined, 
defendants offered as a witness Richard Ryan, who, being first duly 
sworn, testified in substance as follows: 

My name is Richard Ryan; I am chemist for the Treasury De¬ 
partment, same department as the last witness, Mr. Beyer,! and en¬ 
gaged in a similar class of work. He is my superior officer in the 
investigation of these various compounds. I have a Bachelor of 
Science degree in chemistry from George Washington University, 
1919, and since 1920 have been employed in the Treasury Department 
as a chemist, engaged all that time in the same kind of' work in 
which I am now engaged. 

In my official capacity I have had occasion to make examination 
of Higgins products, presented here this morning. When these ex- 
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aminations are made, we fill out a card and turn it over to the chief 
chemist; he makes a written report to the head of the miscellaneous 
tax division in the office of the Commissioner of Internal Revenue. 
I was in the chemical laboratory at the time of the examination of 
samples that were used in the Harrow-Taylor case in Kansas City, 
and analyzed them, I analyzed all the samples that were used 

77 in that case, and the reports were made to the miscellaneous 
tax division of the Internal Revenue Commissioner's office. 

That is a policy that I pursued in all of these examinations, I send 
the reports to the commissioner’s office. 

I made the examination of the Harrow-Taylor products a little 
time prior to the Harrow-Taylor case in Kansas City, and reports of 
the analysis of those products were submitted to the commissioner. 
I was not a witness in the Rhode Island case. 

Thereupon, further to maintain the issues on their part joined, 
defendants offered as a witness James W. Higgins, jr., who, being 
first duly sworn, testified in substance as follows: 

My name is James W. Higgins, jr.; I am an agent of the Depart¬ 
ment of Internal Revenue, engaged in the investigation of cooking 
compounds, oleomargarine products, doing field work in the investi¬ 
gation of these products. I have had occasion to make investigation 
with reference to the marketing and sale of the Higgins Nut Product, 
and to purchase some of that product. In making purchases of these 
products I made a memorandum at the time the purchase was made, 
as to the details connected with the purchase. 

I made purchases at Norfolk, Virginia, Winston-Salem. Accom¬ 
panied by Mr. Francis in all but one of the cases, we would go into a 
grocery store and ask for butter. In the event that the price was 
rather high, in asking if they had something of butter that was 
cheaper or colored oleomargarine, they would bring forth—I made 
several purchases of—I had occasion to call on E. E. Smith Sons, 
of Bangor, Maine. When I went to their places of business, I asked 
for colored oleomargarine, and Higgins Nut Product was delivered 
to me; that is the same product and packed in the same way that 
these packages are packed. They were solid packages and 

78 not quarter pounds. I paid thirty cents. The price of butter 
will vary according to seasons; I think the price of it to-day is 

somewhere around fifty cents. I made this purchase in April of 
this year. I should sav the price of butter at that time was around 
fifty cents, forty-eight to fifty-two cents, in April. I had occasion 
to call on Harry Bean, Knoxville, Tennessee, and I asked him for 
colored oleomargarine. Higgins Nut Product was delivered to me, 
the same product here under discussion. It was in solid pound 
prints. I paid thirty cents for it. I had occasion to call on Charles 
Seav & Sons, Balfour, North Carolina, and asked for butter. I re¬ 
ceived Higgins Nut Product which he told me was a nut butter. I 
paid twenty-five cents. I had occasion to call on Abraham Schul- 
mann, on Fourth Street, Washington, D. C. I was accompanied in 
that place by Mr. Keiser, and assed the price of butter, and when 
he said butter was about sixty cents, on complaining of butter being 
too high, he offered a pound of Higgins Nut Product as a cheaper 
grade of butter. I paid thirty-five cents for it. I had occasion to 
call on John Verdigets, New Orleans, Louisiana; I asked for butter 
there and received i Higgins Nut Product. I asked for butter, 



DAVID BURNET VS. HIGGINS MANUFACTURING COMPANY 43 

i 

and I was sold in that case a substitute for table butter; the substi¬ 
tute that was sold to me was Higgins Nut Product, the same as the 
product here. I had occasion to call on the Great A. & P. Company, 
Providence, Rhode Island, and m that case I asked for butter, and 
I received Higgins Nut Product, which the salesman told ifie was a 
nut butter. I paid twenty-five cents a pound. I called on the A. & 
P. Company at Woonsocket, Rhode Island; I asked for butjter. In 
all cases I would ask for butter or colored oleo, and the times I would 
ask for butter, when they would tell me the price of buttetf I com¬ 
plained of the price, and they sold me Higgins Nut product, 

79 which they claimed was a nut butter. I paid twenty-five cents 
a pound. I made other investigations on the Higgins Nut 

Product, and when I was making them I was also investigating 
other products of a similar nature, butter substitute products. In 
other words, I was making an investigation of all the buttejr substi¬ 
tute products. I called on the Reliable Meat Market, Norfolk, Vir¬ 
ginia; in that case I asked for butter and was sold a braiid called 
Penobscot manufactured by the Danish Packing Company!. 

In all these cases, as to these Higgins products, tnby were 
kept along with butter, with oleomargarine, they were jkept in 
the refrigerator. I had instructions from the department as 
to observations to make with reference to how the products were 
kept in the stores. When I made.these purchases, in each instance 
I ascertained where the clerk or person waiting on me went io secure 
the purchase which I made, and in every case that I can reniember— 
in every case, and my memory holds true with the exception !of one— 
they were taken from the refrigerator. I do not remember ^11 of the 
products that were in each refrigerator, but I do remember! the fact 
that when we would ask for butter or colored oleomargarine, in the 
event they did not have colored oleomargarine, they would bring 
this out in the same place, or in the event that butter was too high 
they would bring this product out from the same place where they 
had shown me the butter that I objected to the price of. j I made 
a report to the department of my purchases, and a sample of each 
pound package was sent to the chief chemist for analysis, and I made 
a report to the commissioner of the result of my investigations. I 
remember the time that I made this investigation; it was in April 
and May of 1930. I made a general investigation in reference to 
all products of a similar nature, including the j Higgins 

80 products, prior to 1930; I made investigations in which Hig¬ 
gins products showed up, in 1929. Some of these investiga¬ 
tions that I have testified to were made in 1929. I madej some of 
the investigations and purchases of the Harrow-Taylor' product, 
and that report was returned to the commissioner. 

Whereupon plaintiff moved to strike out the entire testimony of 
this witness, on the ground that it bears no relation to the subject- 
matter of the marketing of this product here in question by the 
plaintiff, which motion was overruled and an exception duty noted. 

Over the objection and exception of counsel for defendants, on the 
ground that it is a letter addressed to a person not a party to this 
action by the Deputy Commissioner of Internal Revenue dealing 
with the original product which is not now before the couii, and on 
the further ground that it is a ruling of the department at} the time 
of the original product in 1924 and has no bearing upon this product 
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which is now before the court, the following letter was offered and 
received in evidence: 


Treasury Department, 

Office of Commissioner of Intebnal Revenue, 
Nut-Z-All Washington, August , 20, 192If. 

Institute of Margarine Manufactures, 

J. S. Abbott, Secty ., 

No. 1049 Munsey Building , Washington , D. C. 


Sirs: Reference is made to your letters of June 18 and July 30, 
1924, relative to the alleged advertisement and sale of 44 Nut- 
81 Z-All ” by certain retailers as butter and as a substitute for 
butter, and requesting this office to take steps to bring the 
product within the classification of oleomargarine. 

The product 44 Nut-Z-All ” was held by this office taxable as oleo¬ 
margarine, but the decision was contested in the case of Higgins 
Manufacturing Company v. Page, 297 Fed. 644, wherein this product 
was held by the court to be not made in imitation or semblance of . 
butter and not taxable as oleomargarine. The court having held 
the product to be not taxable as oleomargarine, the fact that retailers 
advertise and sell it as butter, or as a substitute for butter, would not 
render them or the manufacturers liable under the internal revenue 
law. 

It is likely that the practice about which you complain is in viola¬ 
tion of the statute of the States in which 44 Nut-Z-All ” is being sold, 
and you may be able to obtain the relief desired by applying to 
the State officials. 

Respectfully, (Signed) R. M. Estes, 

Deputy Commissioner. 


Thereupon upon cross-examination the witness, James W. Higgins, 
jr., testified as follows: 

When I made these various purchases in each instance they got 
the package out of the ice box; there were other things in the ice box; 
I do not know if there were eggs; there were lots of things in the ice 
box that I did not notice; I did not look in each individual ice box. 
There may have been lard there; I did not ask for that when I went 
into the store; there may have been meat and vegetables in the ice 
box, anything that is ordinarily kept in an ice box. In each instance 
when I received Higgins Nut Product it was in a package similar 
to the one exhibited here, a triangular package, handed to me 
81 in this shape [indicating]. I saw on it, 44 Higgins Nut Prod¬ 
uct Prepared for Cooking and Baking ”; there was no refer¬ 
ence to butter on it. I am familiar with that printing, in each 
instance before my acceptance. I made no protest to the seller that 
he was not selling me butter, but was selling me Higgins Nut Product 
prepared for cooking and baking. When I went out with instruc¬ 
tions from the department, I went out with instructions to find out 
how the retailers were selling it, not as to what I wanted it for. 
They were selling it to me as butter and as colored oleo, irrespective 
of whether I could read or not. 

I did not ask for other substances upon the same visit, only in one 
instance I bought a loaf of bread. In several instances I asked for 
oleomargine. Hi no instance that I received a package such as 
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this [indicating] was its contents in four separate subdivisions; it 
was in every case in a solid pound. 

Thereupon, further to maintain the issues on their part joined, 
defendants offered as a witness Jesse G. Francis, who, being first 
duly sworn, testified in substance as follows: 

I am an agent of the Internal Revenue Department. 

I accompanied Mr. Higgins in the investigation of these products. 
I have heard his testimony which he just gave. I was present at 
the times and on the occasions these purchases were made,; in in¬ 
stance, I heard the conversations, heard what Mr. Higgins asked 
for, saw the products that were delivered and was right with him 
all the time in the stores and places where we were making 
investigation. 

I accompanied Mr. Higgins to John Verdigets’ store in New Or¬ 
leans, Louisiana; I have my notes here, made at or about the time of 
the investigation. Mr. Higgins made the purchase thbre; he 

83 asked for colored oleo; he was handed a triangular package 
similar to the package before the court [indicating], jl don’t 

remember any conversation during the course of the purchase, be¬ 
tween Mr. Higgins and the clerk in the store. I was with IVJfr. Hig¬ 
gins when he called at Charles Seay & Sons, in Balfour, North Caro¬ 
lina ; I heard Mr. Higgins ask for a pound of butter; the butter was 
too high and he objected to the price; he asked him if he did not 
have cheaper butter, and he served a package of this triangular 
article here as nut butter. I called on Harry Bean, in Nashville, 
Tennessee, during my investigation; I asked for colored olet>; I re¬ 
ceived a package of Higgins’ triangular package, the same | as this 
package before the court here. I have a recollection of the sale. 
We went into the store; he had two customers, and we I waited 
around, and presently I went back toward the meat market of the 
store, that is the counter and Mr. Higgins was within an arm’s 
distance from me and I asked the gentleman to give me some! colored 
oleo and he said, “Why, sure,” and went right to the ice box and 
opened it up and pulled out this triangular package, and he said, 
“Is there anything else?” and I said, “No.” He wrapped it up in 
a piece of brown paper; he did not give me an opportunity to see 
it—for which he charged me thirty cents. 

I had occasion to call on E. E. Smith & Son, in Bangorj Maine. 
There was one purchase made there by Mr. Higgins. He asked for 
colored oleo, and Higgins triangular package was delivered! to him, 
the same as this package here. Mr. Higgins paid thirty cents for 
it. I called on the Great A. & P. Store at Providence, Rhod^ Island. 
I made a purchase there and asked for cheap butter. The clerk said 
that he had a nut butter there and he sold it to me for twenty-five 
cents a pound. I called on the Great A. & P. Company at Woon¬ 
socket, Rhode Island, 47 Rathburn Street; I made a purchase 

84 there and asked for cheap butter. A nut butter, Higgins 
triangular package was delivered to me, a package like the 

package here before the court. I called on the Great A. & P. Com¬ 
pany at 557 Social Street, Woonsocket, Rhode Island. Mr. Higgins 
made the purchase there in my presence. He asked for chfeap but¬ 
ter, a cheap grade of butter, and the clerk went to his ice box and 
told him that he had a nut butter, which he sold to him forj twenty- 
five cents. It was Higgins triangular package. Mr. Higgins and 
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I made a report of these various investigations after we concluded 
them and turned it over to the commissioner’s office. 

Whereupon plaintiff moved to strike out the entire testimony of 
this witness, upon the same ground as the motion to strike testimony 
of the previous witness, James W. Higgins, jr., which motion was 
overruled and an exception duly noted. 

Upon cross-examination the witness Francis testified in substance 
as follows: 

I do not know of any butter packed in a triangular package. I 
have never seen any cooking compound packed in a triangular 
package, other than Higgins. I have never seen any product, a cook¬ 
ing compound or butter, packed in a triangular package other than 
“Higgins Nut Product prepared for Cooking and Baking”; that 
is a distinctive package and is patented. 

Upon redirect examination witness testified; 

I am familiar with the price of lard or Crisco; at the time I was 
making these purchases that I just testified to, lard was about 
twelve to sixteen cents a pound; Crisco or shortening was between 
twenty and twenty-five cents a pound; it varied in different 

85 places; it was in a can, I should judge it to be a one-pound 
can. 

Thereupon, further to maintain the issues on their part joined, 
the defendants offered as a witness Hubert J. Higgins, a witness 
previously called and sworn, who testified in substance as follows: 

The location of the Higgins Manufacturing Company at Provi¬ 
dence, Rhode Island, is 911 Jackson Street. The address of the 
Danish Packing Company plant is 9 Lime Street. They do not 
have their own separate factory there; their factory is in the same 
building with us. The Higgins Manufacturing Company does not 
manufacture the product that they sell, the Danish plant and the 
Higgins Manufacturing Company are in the same plant, same floor, 
same machinery. The Penobscot and the Danish product and the 
Higgins product are all manufactured in the same plant and by the 
same machinery, and I am general manager of both concerns. 

Thereupon certain public documents were offered in evidence by 
plaintiff, and marked for identification, as follows: 

Supplementary report to accompany House of Representatives 
bill 6, made by Mr. Haugen of the Committee on Agriculture, marked 
for identification “ 1-A”; 

Report of Senator McNary, of the Committee on Agriculture and 
Forestry, Calendar No. 193, marked for identification “2-A.” 

86 Be it further remembered that the foregoing contains the 
substance of all of the evidence given on the hearing of this 

cause, and each of the exceptions stated to have been taken by the 
attorney for the defendants was so taken and w^as duly allowed and 
noted by the court, and in order that each and every thereof 
may be preserved and made of record this statement of evidence 
is duly stated, approved and signed, and made of record in the 
above-entitled cause, now for then, this 9th day of January, 1931. 

Jesse C. Adkins, 

Justice. 
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David Burnet, Commissioner of Internal REve- 
nue, and R. M. Estes, Deputy Commissioned of 
Internal Revenue, appellants 

i. 

v. i 


Higgins Manufacturing Company, a Corporation, 

appellee 


BRIEF FOR APPELLANTS 

i 

i 

i 

THE CASE 

i 

i 

This case is before the court on appeal froin a 
decree entered in the Supreme Court of the Dis¬ 
trict of Columbia in favor of appellee (plaihtiff 
below) and against appellants (defendants below). 
(R. 24.) I 

The action was filed in the court below for the 
purpose of securing an injunction against appel¬ 
lants to enjoin the appellant, David Burnet, indi¬ 
vidually and as Commissioner of Internal Revenue, 
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and the appellant, R. M. Estes, individually and as 
Deputy Commissioner of Internal Revenue, their, 
and each of their successors and all persons acting 
or claiming to act under their, or either of their 
authority, from classifying or adjudging appellee’s 
product “Higgins Nut Product” artificially col¬ 
ored oleomargarine under the Act of August 2, 
1886 (23 Stat. 209), and Acts amendatory thereof, 
and from directing, authorizing or advising any of 
the Collectors of Internal Revenue throughout the 
United States to levy, collect, or attempt to enforce 
the payment of an oleomargarine tax on said prod¬ 
uct, or to collect or attempt to collect or enforce any 
license tax or penalty against any dealer or deal¬ 
ers by reason of handling said product, and from 
interfering directly or indirectly with appellee’s 
manufacture and sale of “Higgins Nut Product” 
or “Nut-Z-All” by notifying wholesalers or retail¬ 
ers dealing in said products that the same are tax¬ 
able as colored oleomargarine. 

The trial eventuated in a decree in favor of the 
appellee for the relief prayed for, the same to re¬ 
main in full force and effect until Julv 10, 1931. 
From the decree so entered, this appeal is 
prosecuted. 

II 

STATEMENT OF FACTS 

The appellee, a Rhode Island corporation, is 
engaged in the manufacture and sale of a product 
known as “Higgins Nut Product.” The product 
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is a substance composed of vegetable oils, salt, 
water, and artificial coloring matter. (R. 32.) 
The finished product has a butter yellow color and 
is packed in pasteboard cartons and labeled 
“cooking compound.” (R. 32.) 

In 1924, the Commissioner of Internal Revenue, 
pursuant to and in accordance with the provisions 
of the Act of August 2, 1886, and Acts amendatdry 
thereof, determined “Nut-Z-All” to be artificially 
colored oleomargarine and taxable under the pro¬ 
visions of said Act. The appellee, contesting the 
determination made by the Commissioner, p<jiid 
to the Collector of Internal Revenue at Providence, 
Rhode Island, a nominal tax, filed claim for refund 
and instituted suit for the recoverv thereof, said 
action being entitled Higgins Manufacturing Cdm- 

i 

pang v. Page, 297 Fed. 644. Judgment was en¬ 
tered in favor of the plaintiff and no appeal was 
taken from that judgment. > Subsequent thereto 
and in 1927 the Collector of Internal Revenue, not¬ 
withstanding the adjudication that said product 
was not taxable, proceeded to collect an oleomar¬ 
garine tax against ap£>ellee’s product then kndwn 

_ i 

as “Higgins Nut Product,” and at the threshold 
of the attempt to enforce collection was met vtith 
injunction proceedings to enjoin the collection of 
the tax. (Higgins Manufacturing Company v. 
Page, 20 Fed. (2d) 948.) 

In 1930 the Commissioner of Internal Revenue 
secured samples of appellee’s product and caused 
the same to be analyzed by chemists, and made 
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further extensive investigations with respect to 
the sale and marketing of the product, and as a 
result of such investigation the Commissioner, act¬ 
ing under and by virtue of the provisions of Sec¬ 
tion 14 of the Act of August 2, 1886, and Acts 
amendatory thereof, upon the facts as found from 
his investigation and upon reports of the chemists, 
determined the “Higgins Nut Product” manufac¬ 
tured by appellee in 1930 to be a different product 
from that which was before the United States Dis¬ 
trict Court for the District of Rhode Island in 1924 
and 1927 and ruled that said “Higgins Nut Prod¬ 
uct” was artificially colored oleomargarine. 

Subsequent to such determination all Collectors 
of Internal Revenue and other officers of the United 
States charged with the duty of collecting revenues 
were notified of the Commissioner’s ruling and all 
persons handling or attempting to handle said prod¬ 
uct were advised that a tax liability would ensue by 
reason of such ruling, and demand was made for 
payment of retail and wholesale license taxes 
throughout the United States. In answer to the 
demand for payment of said tax, the appellee filed 
suit for injunction to restrain the collection thereof. 

III 

ABSTRACT OF BILL AND ANSWER 

Appellee avers that by reason of the fact that 
its product was adjudged by the District Court of 
Rhode Island in 1924 to be nontaxable and no ap- 
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peal was taken from said judgment, and an injunc¬ 
tion having been granted in 1927 by the United 
States District Court at Providence to restrain 
the collection of the asserted tax liability, the Cotn- 
missioner of Internal Revenue at this time is now 

r 

precluded from determining appellee’s present 

i 

product to be a different product from that before 

i 

the court in 1024 and as such taxable. 

Appellants in their answer contend that e^en 
though the United States District Court at Provi¬ 
dence in 1924 did hold the product there under cion- 

i 

sideration nontaxable and even though an injunc¬ 
tion was granted by the United States Distinct 
Court at Providence in 1927 to restrain the collec¬ 
tion of the purported tax, the Commissioner of In¬ 
ternal Revenue at this time under and by virtue 
of Section 14 of the Act of August 2,1886, and Acts 
amendatory thereof, has authority to make a' re¬ 
determination of appellee’s product as now being 
manufactured, and if the Commissioner upon new 
facts determines the product to be a different prod¬ 
uct from that which was adjudicated by the United 
States Court at Providence, and if said ruling is 
based on evidence to substantiate said redeternjiina- 
tion that said product is a different product from 

i 

that which had been heretofore adjudicated non¬ 
taxable, a court of equity has no jurisdiction to re¬ 
view the acts and findings of the Commissioner 
which invoke judgment and discretion, nor should 
injunction be granted to restrain the collection of 


i 
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the tax by reason of the prohibitory provisions of 
Section 3224 of the Revised Statutes of the United 
States. The Commissioner further contends that 
Section 14 of the Act vests in him authority to de¬ 
termine what mixtures, compounds, and substances 
constitute oleomargarine and that his rulings can 
only be reviewed in an action at law brought for 
the purpose of recovery of a tax after it has been 
paid, and that injunction may not be resorted to to 
serve as a writ of error. 

While there are other issues raised by the bill and 
answer, the foregoing constitute the main issues. 

IV 

QUESTIONS INVOLVED 

(1) Courts of equity have no jurisdiction to 
review acts of administrative officers which invoke 
judgment and discretion; 

(2) nor to restrain the collection of Federal 
taxes by reason of the prohibitory provisions of 
Section 3224 of the Revised Statutes. 

V 

ASSIGNMENT OE ERRORS 

1. That the final decree is contrary to the 
evidence. 

2. That the final decree is contrary to law. 

3. The Court erred in signing and entering the 
final decree in this cause, and each and every part 
thereof. 

4. Other errors apparent on the record. 



I 


l 

VI 

STATUTES INVOLVED 

The oleomargarine statutes, as well as jthe 
statutes pertaining to the collection of internal rev¬ 
enue by distraint proceedings and the statutes per¬ 
taining to collection of internal revenue by suits in 
the name of the United States, and Section 3224 of 
the Revised Statutes of the United States prohibit¬ 
ing injunction against the collection of Federal 
taxes are set forth in the appendix to this brief. 

j 

yii i 

i 

i 

SUMMARY OF ARGUMENT j 

Section 14 of the Act of August 2, 1886, as 

i 

amended, vests in the Commissioner of Internal 
Revenue authority which invokes judgment land 
discretion in said Commissioner to determine what 
mixtures, substances, and compounds constitute 
artificially colored oleomargarine, and appellants 
in the case at bar contend that even though ap¬ 
pellee’s product was held nontaxable by the United 
States District Court for Rhode Island in 1924j, the 
Commissioner of Internal Revenue six years later 
upon a new investigation and upon new facts fbund 
is not precluded by said judgment from deterjmin- 
ing appellee’s present product to be a different 
product from that which was before the Rhodje Is¬ 
land Court in 1924 and therefore taxable when it 
is shown that the facts and evidence before the Com- 


i 

i 

i 

i 

j 

i 

i 

i 

j 
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missioner at the time of making the ruling were of 
such a character as to afford the Commissioner a 
basis upon which to predicate said ruling, and that 
whether he was right or wrong is not an issue in 
this case. 

Appellants further contend that a court of 
equity can not review the findings of the Commis¬ 
sioner of Internal Revenue. The Commissioner’s 
ruling can be reviewed only in an action at law 
instituted for the purpose of recovery back of the 
tax after it has been paid. 

Appellants further contend that the court below 
exceeded its jurisdiction in attempting to deter¬ 
mine that the product manufactured in 1930 was 
the same as the product manufactured in 1924 
which had been held nontaxable, appellants taking 
the position that if there was any evidence before 
the Commissioner of Internal Revenue upon which 
he could predicate a ruling as to the taxability of 
the product manufactured in 1930, or if there was 
any evidence before the court below showing, or 
tending to show that the Commissioner of Internal 
Revenue had new facts and evidence before him 
upon which to make the determination as to the 
taxability of the 1930 product, a court of equity 
could not weigh the evidence nor make any deter¬ 
mination as to whether the product now being 
manufactured was the same or a different product 
from that before the court in 1924, and for the 
court below to weigh the evidence as it attempted 


9 


to do, and did, is in violation of all the rules of 
equity and decisions of this court to the effect that 
mandamus and injunction may not be resorted to 
for a writ of error. 

Appellants further contend that the Commis¬ 
sioner of Internal Revenue having authority to j de¬ 
termine appellee’s product taxable and the tax hav¬ 
ing been asserted, the ruling of the Commissioner 
is a prima facie finding which has the force &nd 
effect of a judgment that tire product is taxable, ^nd 
by reason thereof injunction to restrain the collec¬ 
tion of the tax is prohibited by Section 3224 of Ithe 
Revised Statutes of the United States. 

Appellants further contend that the tax in ques¬ 
tion is property of the United States and by reason 
thereof the United States is an indispensable phrty 
to this action, and not being a party to the aetjion 
and not having consented to be sued the court below 
was without jurisdiction to render a decree which 
determined nothing and binds no one. | 

viii ! 


ARGUMENT 

A. Ruling of Commissioner not reviewable by court of 

equity 

All the evidence produced by the appellants in 
the court below was introduced, not for the purpose 
of attempting to have heard, tried and determined 
the question of the similarity or difference of the 
products of 1924 with those of 1930 but was intro¬ 
duced for the sole purpose of showing that at the 


i 
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time the Commissioner made the ruling that the 
product manufactured in 1930 was a different prod¬ 
uct he had in his possession new facts and evidence 
upon which to predicate his ruling. The Commis¬ 
sioner in the face of the 1924 adjudication could 
not hold appellee’s 1930 product taxable unless he 
was in possession of facts and evidence sufficient 
to enable him to determine that product different 
from the 1924 product. 

The court below, notwithstanding the purpose of 
appellants' evidence, attempted to hear, try and 
determine the issue as to whether or not the prod¬ 
uct in 1924 was the same as the product of 1930. 
It would be a farfetched fatuous contention in the 
light of Section 14 of the Act of August 2, 1886, 
and acts amendatorv thereof, to say that while the 
court in 1924 had determined the product there 
under consideration nontaxable the Commissioner’s 
hands are forever tied from making a determina¬ 
tion as to the taxability of a product manufac¬ 
tured in 1930 notwithstanding the name is the same 
when according to new facts and evidence and to 
the best judgment of the Commissioner the product 
had materially changed in character so as to con¬ 
stitute it an entirely different product, yet this is 
the position which appellees have taken in this case 
and that is the position upon which the court be¬ 
low rested its decree. The Court in its opinion 
(R. 23-25) said: 

In view of the decisions in favor of plain¬ 
tiff in Higgins Mfg. Co. v. Page, 297 F. 645, 
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and Higgins Mfg. Co. v. Page, 20 F. (2d) 
948, I can not believe that any subsequent 
decision of the Commissioner of Internal 
Revenue is conclusive upon this court in:the 
present proceeding. 

i 

* * * * * i 

4. I find from the evidence that Higgins 
Nut Product is manufactured from the same 
component materials and marketed by |the 
plaintiff as said product was found to be 
made and marketed by the plaintiff by jthe 
decision and judgment of the United States 
District Court for the District of Rhpde 
Island in the law case above described, | re¬ 
ported in 297 F. 644. 

While the defendant has given some Evi¬ 
dence tending to show that Higgins Nut 
Product as now sold is somewhat more like 
butter than the product sold in 1924, the Evi¬ 
dence does not convince me that the present 
product is substantially different from the 
old. 

Therefore I will sign the decree as above 
outlined. 


Te right to determine the taxability of these oleo- 
margine products rests in the first instance upon 
the Commissioner of Internal Revenue, and in ithe 
case of CoJien v. Edwards, 256 Fed. 964, the court 
there in considering Section 14 of the Act said: 

Section 14 of the Act of August 2, 1886, 
supra, provides a careful and complete 
administrative machinery for determining 
what substances, extracts, mixtures, or cpm- 








pounds, which may be submitted to the ap¬ 
propriate officials, are to be taxed under the 
act. Obviously it was realized that the large 
number of cases of this kind should not be 
passed upon by the courts in so far as such 
court action was invoked to determine the 
facts. ' Congress, of course, could have made 
its own definition in respect of numerous de¬ 
tails, but it preferred the wiser procedure 
which the statute sets forth. Whatever re¬ 
view mav be had bv direct suit or action, or 
by any other method in those cases where 
the constitutionality of such a statute is at- 
tacked;, or where it is claimed that no hear¬ 
ing was accorded, or where the conduct 
of the administrative officer was such that it 

can be characterized as arbitrary as matter 

•/ 

of law, it is at least certain that where there 
has been a hearing on contested facts, and 
arbitrary conduct in the legal sense is not 
complained of, the decision of the Commis¬ 
sion is final. 

The cases to the foregoing effect are so 
numerous, when dealing with various stat¬ 
utes in which the same question has arisen, 
that it is unnecessary to cite them at length. 
It is sufficient, for the purposes of this case, 
to refer to Cooperville Co-operative Cream¬ 
ery Co. v. Lemon, 163 Fed. 145, 89 C. C. A. 
595. 

See also John F. Jelke Co. v. United 
States, 63 Ct. Cls. 370. 

If the position of appellee and that of the court 
below is correct then it must be conceded that once a 
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product has been found by a court of law to be hon- 
taxable, the Commissioner would forever after be 
precluded from again making a ruling upon said 
product predicated upon new facts found, and 4ven 
though the Commissioner found the product differ¬ 
ent as in the case at bar he would be divested of 
jurisdiction as provided in Section 14 of the Act 
and that part of the Act would become a nullity.. 
It would mean that instead of that authority being 
vested in the Commissioner, it will be transferred to 
a court of equity, all of which is in violation of the 
legislative intent of the statute. 

It is for the Commissioner in the first instance to 
determine the taxability of these oleomargarine 
products. Congress has deemed it advisable to yest 
in him that authority which invokes judgment land 
discretion. The ruling of the Commissioner is, 
of course, subject to a review in an action to recover 
the tax after the same has been paid as was dope in 
the Higgins case in 1924 and in the case of Harrow - 
Taylor Butter Company v. Crooks, 41 Fed. (2d) 

i 

627. Courts of equity are not vested with author¬ 
ity to review acts of quasi judicial officials of! the 
United States and this court, as well as other coikrts, 
in a long line of authorities has consistently so held. 
This court in the case of United States ex ret. H . 
Wendell Endicott et al . v. Commissioner et ah, 39 
Fed. (2d) 505, said: 

i 

It is the Commissioner who determines 
whether an overpayment has been made, 

40523—31 2 

i 

i 

i 
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and it is for him therefore to determine 
whether an alleged claim of refund complies 
with the statutory requirements. He has 
found that the notice in this case did not, be¬ 
cause it failed to apprise him of any facts 
or circumstances upon which the right to re¬ 
fund was based. He was, therefore, called 
upon to exercise judgment and discretion, 
and we can not say that his decision was 
either arbitrary or capricious. Whether 
the court would have reached the same con¬ 
clusion is not the question, for it is elemen¬ 
tary that a mandamus may not be made to 
serve the function of a writ of error. Ness 
v. Fisher, 233 U. S. 683; Hall v. Payne, 254 
U. S. 343. 

It is, of course, a universal rule of law that man¬ 
damus and injunction may not be invoked to re¬ 
view acts of administrative officers who are by law 
vested with discretionary powers which call for the 
exercise of judgment. It is settled law that a 
determination reached in the exercise of such dis¬ 
cretion is not reviewable by any tribunal unless 
such review is expressly authorized by statute, and 
Mr. Justice Peckham, speaking for the court in 
the case of Riverside Oil Company v. Hitchcock, 
190 U. S. 316, 324, in which it was sought to review 
and control by mandamus a determination made by 
the Secretary of the Interior under power delegated 
to him by Congress, said: 

* * * Whether he decided right or 
wrong is not the question. Having jurisdic- 


/ 
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tion to decide at all, he had necessarily juris¬ 
diction, and it was his duty to decide as he 
thought the law was, and the courts haVe 
no power whatever under those circuip- 
stances to review his determination by 
mandamus or injunction. * * * 


In the case of Filbert-Kuhlemann Company y. 
Tait, Collector of Internal Revenue for the District 
of Maryland (not reported), a case very similar to 
the case at bar, Mr. Justice Coleman, in denying a 
preliminary injunction and dismissing plaintiff’s 
bill, very ably stated appellants’ position and said: 

The court will assume that for the sake 
of this immediate decision everything that 
has been alleged by complainant here can 
be proved in an action at law. We may 
assume without deciding, of course, that if 
this technical ruling—this decision that in¬ 
volves a chemical analysis is wrong—the 
place to prove that is in an action at law, 
testing the correctness of the Commissioner’s 
findings. In other words, it would involve 
the question as to whether or not his decision 
had any basis in fact. 1 

Now, that right has never been taken away, 
and I assume it can not be taken away from 
a plaintiff in this court. But it is hot 
proper to bring that up in an equity proceed¬ 
ing where you ask for the restraining of the 
Commissioner’s action. It is proper j to 
bring that up in a test case in a suit after 
the tax has been paid, and seek to get it back 
on the ground that the findings of the Com- 
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missioner with respect to the particular 
product were erroneous in fact. To allow 
that testimony to be heard in this case would 
be to vitiate the effect of the statute just 
referred to and would be an indirect way of 
giving to a complainant what he can not get 
directly. In other words, it would give him 
a double-barrel relief which the statute says 
he can not have. The statute says he can 
not get an injunction except in an extraordi¬ 
nary case. Well, the fact that he must first 
pay the tax, or at least a part of it, to test 
the matter out in an action at law, is not a 
sufiicientlv extraordinary circumstance to 
warrant this very unusual relief. If the 
court allowed the case to go on, it would be 
in effect combining a law action in an equity 
suit, and saying that whereas the rule here¬ 
tofore has been that in order to test this 
question, where the Commissioner’s action 
has been final, you must bring a suit at law, 
nevertheless now we will let you come into 
equity and let you get an injunction, and let 
you fight out the question in the equity suit. 
I know of no authority that permits this 
court to take such a position. It may be a 
short cut. It may from the point of all con¬ 
cerned be more desirable to get the matter 
disposed of that way, but that, as I have said, 
would, in effect, destroy the provisions of 
the two statutes. It would violate the rule 
that you can not enjoin the collection of the 
tax, and, secondly, the rule that fhe Commis¬ 
sioner’s decisions on matters of this kind are 
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final, unless they can be shown to have no 

basis in law; that is, unless there are no fa^ts 

sufficient to sustain them under anv correct 

%/ 

interpretation of the statute. 

B. Ruling of the Commissioner prima facie correct! 

In view of the provisions of Section 14 of the act, 
it must be conceded that the Commissioner having 
acted upon the facts before him, his ruling is prima 
facie correct. This court in the case of J . R. Mc- 
Carl, Comptroller General, and Robert H. Lucas, 
Commissioner, v. United States ex rel . Edmund F. 
Leland, 42 Fed. (2d) 346, in which certiorari was 
denied October 13, 1930, 51 Sup. Ct. 30, in disclos¬ 
ing the ruling of the Commissioner as to a deficiency 
assessment, said: 

In the communication of March 30, 1^26, 
from the Commissioner to Appellee notify¬ 
ing appellee of the overassessment for 1919, 
the Commissioner also notified him of the 
deficiency assessment for 1918 (due March, 
1919). The ruling as to the deficiency 
assessment was prima facie correct. Nei - 
man-Marcus Co. v. Lucas, — App. D. C. j—, 
— F. (2d) —, decided May 5, 1930; United 
States v. Anderson, 269 U. S. 422; Wick^ire 
v. Reinecke, 275 U. S. 101; Williamsport Co. 
v. United States, 277 U. S. 551; Avery v. 
Commissioner, 22 F. (2d) 6; Brown v. Com¬ 
missioner, 22 F. (2d) 797; Rieck v. Heiner, 
25 F. (2d) 453; Henderson Iron Works & 
Supply Co. v. Blair, 58 App. D. C. 114, 25 F. 
(2d) 538; Biskoff v. Commissioner , 28 F. 
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(2d) 91; Green's Advertising Agency v. 
Blair , 31 F. (2d) 96. Prima facie , there¬ 
fore, the amount of the deficiency as¬ 
sessment was “then due” the Govern¬ 
ment, * * *. 

The ruling of the Commissioner is tantamount 
to a judgment that the tax is due the Government . 
If ordinary daily transactions of the Commission¬ 
er’s office were required to be submitted to the 
courts or could be halted by injunction proceedings 
at every turn before action was finally taken, the 
result would entail practically a suspension of some 
of the most important functions of the Government. 
In the practice of Government it is quite common 
to vest in administrative officers the power to deter¬ 
mine questions of law and fact and questions which 
in their nature are judicial. Frequently such de¬ 
terminations are final and absolutely foreclose any 
appeal to a judicial tribunal. 

Riverside Oil Company v. Hitchcock, 
supra; Bushnell v. Leland, 164 U. S. 684;: 
Silberschein v. United States, 266 U. S. 221. 

The right of Congress to commit to administra¬ 
tive officers and the right of administrative officers 
to determine mixed questions of law and fact are 
no longer open to question. There is no difference 
in principle between the ruling laid down in the 
Leland case, supra, and the case at bar. If the 
Commissioner’s ruling as to a deficiency assessment 
is prima facie correct and prima facie creates an 
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obligation of the taxpayer to the sovereign, then 
the Commissioner’s ruling that appellee’s product 
is different from that which has been before ajny 

court likewise is prima facie correct and creates 
an indebtedness to the Government, and that ruling 
can not be reviewed by a court of equity. 


C. The difference between the 1924 product and the 1930 

product ! 


The judgment in the case of Higgins Manufac¬ 
turing Company v. Page, Collector, was rendered 
in the District Court of Rhode Island April |15 r 

i 

1924 (297 Fed. 644), wherein the product was ad¬ 
judged nontaxable. The case of Higgins Manufac¬ 
turing Company v. Page, 20 Fed. (2d) 948, was! an 
injunction suit restraining the collection of the tax. 
The decree was rendered July 18,1927. The court 
in the injunction suit said: 

* * * circumstances are exactly 

the same as in Higgins Mfg. Co . v. Page, ubi 
supra. There has been no change in the 
congressional statute relating to oleomarga¬ 
rine. The action threatened by the Collec¬ 
tor of Internal Revenue for Rhode Island is 
therefore in defiance of the decision of the 
court. * * * ; 


In other words, no issue was raised in the in¬ 
junction suit that there had been any change in 
the product from that which w T as before the court 
in 1924, and by reason thereof the court held that 
it was an exceptional case. It was an exceptional 
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case by reason of the fact that there had been a 
prior adjudication and no change in the product, 
and a decree was rendered accordingly. No evi¬ 
dence was submitted to the court in the injunction 
suit to show or tending to show that the product 
before the court in 1927 was different from that 
before the court in 1924. 

The issues before this court are entirelv differ- 
ent from those before the Rhode Island court at 
the time the injunction was granted by reason of 
the fact that we are now dealing with an entirely 
different product, a product which has never been 
adjudicated nontaxable by any court, and as fur¬ 
ther evidence of that contention we must compare 
the testimony as set forth in the judgment of that 
court with the testimony in the record now before 
this court. Mr. Beyer, a Government chemist, as 
disclosed by the judgment of that court at 297 Fed., 
page 648, testified: 

I think it has the butter taste. I would 
not say that it tasted exactly like butter, but 
it has a similar slight butter taste. 

He was asked concerning its use on the table: 

You think the whole family would accept 
it? 

Ans. For cooking purposes I believe—I 
don’t think they would mistake it for butter 
on the table, to be spread on bread, but for 
other purposes they might take it, might use 
it and mistake it. 
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He also replied: 

I don’t believe the color makes any differ¬ 
ence in the kitchen. j 

I 

i 

The government chemist, W. D. Linder, testified 
as to the taste of the product: j 

i 

Well, it resembled butter substitutes'; it 
didn’t taste like pure good June butter, but 
it has the butter flavor, so much so that Ij am 
of the opinion that it could be used as a 

butter substitute. ! 

j 

By the court: j 

The fact that the distinct flavor of the 
plaintiff’s product is due to cocoanut oil and 
peanut oil only supports Prof. Gorham’s 
testimonv as to taste. i 

I am of the opinion, therefore, that inj this 
important particular plaintiff’s product is 
not made in imitation of butter and is not 
calculated or intended to be sold as butter 
or for butter. j 

As table butter or butter to be eaten un- 

i 

cooked, plaintiff’s product is not withip the 
statute. j 

Mr. Bever, the Government chemist, as disclosed 
by the judgment in the Higgins case stated that he 
thought the product there under consideration had 
a butter taste. He would not say that it fasted 
exactly like butter but had a similar slight butter 
taste. He further stated in answer to the question 
as to whether the whole family would accept it 
that he thought for cooking purposes but did not 
think they would mistake it for butter on the table 


i 




to be spread on bread. The court further stated 
in its judgment: 

The fact that the distinct flavor of the 
plaintiff’s product is due to cocoanut oil and 
peanut oil only supports Prof. Gorham’s 
testimony as to taste. 

The court further stated: 

I am of the opinion, therefore, that in this 
important particular plaintiff’s product is 
not made in imitation of butter and is not 
calculated or intended to be sold as-butter 
or for butter. 

The judgment disclosed that Prof. Gorham testi¬ 
fied that thei product there under consideration 
differs from butter in odor and taste; that it does 
not have the characteristic butter taste, but has a 
taste which would be described as a nutty flavor— 
“a nutty flavor, which means cocoanut flavor 
really.” 

The judgment does not disclose that there was 
any evidence introduced to show how the product 
was being sold or placed upon the market and the 
true fact is that there was no evidence before the 
court in Rhode Island in 1924 as to the sale and 
marketing of the product. 

That the evidence before the Commissioner and 
before the court below was sufficient to warrant the 
Commissioner in holding the 1930 product to be a 
different product seems indisputable. Mr. Beyer, 
the government chemist who testified in the Rhode 
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Island case in 1924 and who testified in the case 
at bar in the court below in behalf of the Govern¬ 
ment (R. 39), stated: j 

j 

* * * The difference between the prod¬ 

uct as it was before the court in the Higgins 
case and the product that is now before the 
court is that the product as it is now being 
manufactured and marketed is of a very 
much improved flavor, texture and geiieral 
appearance. * * * j 

Mr. Beyer (R. 40) further testified: 

* * * The general color of the product 

at this time is better than that which! was 
presented at that time; it looks like butter. 
This product has a taste similar to— it has a 
butter taste . It has all the spreading quali¬ 
ties of butter; it may not be exactly as good 
as butter, but it has similar spreading qual¬ 
ities the same as butter has. (Italics ojurs.) 

And in answer to the question: 

Could a person not familiar with the tex¬ 
ture and taste of butter tell these products— 
Higgins products—from butter, do! you 
think ? I 

A. It would be a very hard matter to dis- 
tinguish one from the other. * * * 

Mr. Beyer further testified (R. 14): 


Prom my examination of these various 
products, as to whether or not this is the 
same product as the original Higgins iprod- 
uct, I would say that there was a different 
product, in that it is of a better texture, 


i 

i 
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better general appearance, better flavor. 
(Italics ours.) 

In addition to the foregoing chemical report, the 
Commissioner had before him the report of Mr. 
Higgins and Mr. Francis who had made extensive 
investigations through various states. The record, 
page 42, discloses that these Government agents 
called at various stores where butter and oleomar¬ 
garine products are usually sold and upon signify¬ 
ing their intention to purchase colored oleomar¬ 
garine were handed 4 4 Higgins Nut Product. ’ ’ The 
record further discloses that the Higgins products 
were kept in refrigerators with butter and oleo¬ 
margarine. (R. 43.) 

It is idle to say that appellee does not know that 
this product is being sold as a butter substitute. 
Of course, testimony of that character was not avail¬ 
able at the time of the original case in 1924 by rea¬ 
son of the fact that the appellee had only been in 
the business a comparatively short time, and all of 
the facts as to the marketing and sale of the product 
which were before the Commissioner at the time 

i 

he made the ruling as to the 1930 product had a 
considerable bearing. 

Section 2 of the Act provides: 

That for the purposes of this act certain 
manufactured substances, certain extracts, 
and certain mixtures and compounds, in¬ 
cluding such mixtures and compounds with 
butter, shall be known and designated as 
4 4 oleomargarine , 9 ’ namely: All substances 
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heretofore known as oleomargarine, oleo, 
oleomargarine oil, butterine, lardine, shine, 
and neutral; * * * and all mixtures 

and compounds of tallow, beef fat, suet, 
lard, lard oil, vegetable-oil annotto, land 
other coloring matter, intestinal fat, and 
offal fat made in imitation or semblance of 
butter, or token so made, calculated or | in¬ 
tended to be sold as butter or for butter . 
(Italics ours.) 

Judge Brown of the District Court of Rhode 
Island, in passing upon the question of “made in 
imitation or semblance of butter, or when so made, 
calculated or intended to be sold as butter or for 
butter,” said: • ! 

The fact that the distinct flavor of! the 
plaintiffs product is due to cocoanut oil and 
peanut oil only supports Prof. Gorham’s tes¬ 
timony as to taste. 

I am of the opinion, therefore, that in this 
important particular plaintiff’s product is 
not made in imitation of butter and id not 
calculated or intended to be sold as blitter 
or for butter. 

i 

The Commissioner at the time he made his ruling 
had before him evidence of actual sales—that the 
product was being sold as butter and for butter; 
and Judge Reeves of the United States District 
Court for the Western District of Missouri, in his 
opinion dated August 5, 1929, in the case of tlar- 
row-Taylor Butter Company v. Crooks (not re¬ 
ported), in discussing the question of the taxability 


i 


! 
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of a product very similar to appellee’s present 
product, said: 

4. There remains the final inquiry as to 
whether plaintiff’s product is “made in imi¬ 
tation or semblance of butter or when so 
made calculated or intended to be sold as 
butter or for butter.” 

With commendable frankness plaintiff 
offered testimony as to the nature and char¬ 
acter of its product and the demand of the 
public therefor. Plaintiff did not by its ad¬ 
vertisements, nor by its containers or printed 
matter offer its product as butter or a sub¬ 
stitute for butter, vet the evidence was over¬ 
whelming that retail merchants, restaurant 
keepers and others carried and used plain¬ 
tiff’s product “as butter and for butter.” 

Retail merchants kept said product with 
their butter and recognized oleomargarine 
substances and proffered same to their cus¬ 
tomers as a suitable substitute for butter. 
Restaurant keepers regularly served said 
product as butter and for butter. 

The evidence was overwhelming that said 
substance not only looked like butter but that 
it had the taste of butter. It was put up in 
cartons similar in size and shape as butter. 
It was not used except very moderately for 
“shortening,” as indicated on plaintiff’s 
cartons. Plaintiff acknowledged that sharp 
competition had forced the use of this sub¬ 
stance. Such competition was for butter 
substitutes. Plaintiff undoubtedly knew 
that the demand for its product was not alone 


for “shortening” in baking, but as butter 
substitute. | 

i 

The principal test as to whether these products 
are artificially colored oleomargarine is whether 
they are made in imitation or semblance of butter, 
or when so made calculated or intended to be soldi as 
butter or for butter. Judge Brown in the District 
Court of Rhode Island in that case stated in sub¬ 
stance that the product there under consideration 
was not made in imitation of butter and was not 
calculated or intended to be sold as butter and based 
his finding on the “flavor'’ only. But in the case at 
bar, the Commissioner at the time of making the 
ruling had additional facts and evidence showing 

i 

that the 1930 product was being sold as butter hnd 
for butter and as oleomargarine. The Commis¬ 
sioner's findings were amply supported by the deci¬ 
sion in the Harrow-Taylor case which had been 
affirmed by the Circuit Court of Appeals for the 
Eighth Circuit (41 Fed. (2d) 627). Not only ivas 
the Commissioner dealing with a product with an 
entirely different taste, color, texture, and general 
appearance from that which was before Judge 
Brown but he had sufficient evidence to show that 
the product was actually being sold as butter ’and 
for butter, and that was not in issue before the 
Rhode Island Court in 1924. 

i 

By reason of the foregoing it must be conceded 
that the Commissioner was amply justified in mak¬ 
ing his ruling and undoutedly that ruling woulcL be 
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upheld by any court that the product now being 
manufactured by appellee is taxable as artificially 
colored oleomargarine and is an entirely different 
product from that which was adjudicated nontax- 
able by the Rhode Island Court in 1924. 

D. Appellee’s product is within the purview of the oleo¬ 
margarine statute of August 2, 1886, as amended by 
the act of May 9, 1902 

Section 2 of the Act of August 2, 1886, as 
amended by the Act of May 9, 1902, defining oleo¬ 
margarine, after stating that certain substances, 
mixtures, and compounds constitute oleomargarine, 
further provides: 

* * * and all mixtures and compounds 

of tallow, beef fat, suet, lard, lard oil, vege¬ 
table-oil annotto, and other coloring matter, 
intestinal fat, and offal fat made in imitation 
or semblance of butter, or when so made, 
calculated or intended to be sold as butter or 
for butter. 

Counsel for appellee contend that the term “ vege¬ 
table-oil annotto ” used in the act refers to coloring 
matter only and does not include vegetable oils as 
substances listed in the act as ingredients of oleo¬ 
margarine. 

The printed copy of the original bill in the House 
as it passed both the House and Senate has a comma 
inserted after the word “vegetable-oil” and before 
the word “annotto.” Inadvertentlv the comma 
was omitted when the bill was engrossed, but in 
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every instance where this question has been before 
the courts appellants’ contention that the comma 
should be after the word “vegetable-oil” and be¬ 
fore the word “annotto” has been upheld. Judge' 
Brown in the case of Higgins Manufacturing Com¬ 
pany v. Page, 297 Fed. 644, while finding against 

i 

the Government on fact matters as to the question, 
of imitation or semblance of butter did, however,, 
find for the defendant collector as follows: 

| 

That the phrase “vegetable oil annotto,. 
and other coloring matter,” contained in sec¬ 
tion 2 of the Act of August 2, 1886 <^24 
Stats. 209), should be read as though there 
were a comma after the word “oil.” j 

Likewise, Judge Reeves in the case of Harrow- 
Taylor Butter Company v. Crooks, supra, in I am 
action to determine the taxability of a product siim 
ilar to that manufactured by appellee, held that Hie* 
comma should be placed after the word “vegetabLe- 
oil” and before the word “annotto,” which decision’ 
was affirmed by the Circuit Court of Appeals for 
the Eighth Circuit. j 

Punctuation is not a part of the statute. iFhe- 

i 

rule is well settled in Ewing v. Barnet, 11 Petfers, 
41, 54, as follows: 

Punctuation is a most fallible standard by 
which to interpret a writing; it may be re¬ 
sorted to when all other means fail; but the 
Court will first take the instrument by its * 
four corners, in order to ascertain its true: 

i 

40323—31-3 


! 




30 


meaning. If that is apparent on judicially 
inspecting the whole, the punctuation will 
not be suffered to change it. 

To similar effect are: 

United States v. Lacker, 134 U. S. 624, 628. 
United States v. Railway Co., 164 U. S. 526, 
541. 

Crawford v. Burke, 195 U. S. 176,192. 

25 R. C. L. 965, Section 220. 

Northern Pacific Railway Company v. 

United States, 227 U. S. 355. 

36 Cyc. 1117 “Words and Phrases 99 Judi¬ 
cial 85. 

The ruling on appellee’s product was made un¬ 
der the Act of August 2, 1886, as amended by the 
Act of May 9, 1902. In 1930 Congress amended 
Section 2 of the Act of August 2, 1886, by what is 
known as House of Representatives Bill 6. The 
amendment, among other things, places the comma 
after the word “vegetable-oil” and before the word 
“annotto.” The amendment includes certain sub¬ 
stances, mixtures and compounds which were not 
included in the old act as ingredients of oleomar¬ 
garine. The amendment further provides that it 
shall not take effect until twelve months from and 
after the date of its enactment, and by reason 
thereof appellee contends that its product is not 
taxable until the amendment becomes effective July 
10,1931. 

The new act covers all oleomargarine products 
which are covered by the old act, and Congress has 
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added certain other mixtures and compounds to be 
included under the definition of oleomargarine by 
the amendment. It is true, of course, that thofee 
mixtures, compounds, and substances which were 
not under the old act are not taxable until the 
amendment becomes effective, but in the case at bkr 
the Commissioner determined appellee’s product 
taxable under the Act of August 2,1886, as amended 
by the Act of May 9, 1902, and by reason thereof 
appellee is not entitled to any of the provisions of 

i 

the amendment to the effect that its product is not 
taxable until July 10, 1931. It is for the Commis¬ 
sioner under the provisions of Section 14 of the Act 
to determine whether or not appellee’s product 
comes under the old act or under the new act, and a 

• i 

court of equity can not review the determination; of 
the Commissioner. 

E. Injunction is prohibited j 

j 

Section 3224 of the Revised Statutes of the 
United States is as follows: 

; 

No suit for the purpose of restraining'the 
assessment or collection of anv tax shall be 
maintained in any court. 

The proposition that no suit for the purpose of 
restraining the assessment or collection of a Fed¬ 
eral tax can be maintained in any court is now so 
well settled by the unbroken line of uniform de- 

i 

cisions of the Supreme Court, the Court of Appeals, 
and the Circuit and District Courts of the United 
States sustaining the prohibition contained in ^ec- 
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tion 3224 of the Revised Statutes as no longer to 
be open to question. 

Graham v. Dupont, 226 U. S. 234. 

Bailey v. George, 295 U. S. 16. 

Dodge v. Osborne, 240 U. S. 118. 

Snyder v. Marks, 109 U. S. 189. 

Cheatham v. United States, 92 U. S. 85. 

State Railroad Tax Cases, 92 U. S. 575. 

In Snyder v. Marks, 109 U. S. 189 (supra), Mr. 
Justice Blatchford, delivering the opinion of the 
court, explained and applied section 3224 of the 
Revised Statutes (at page 193) as follows: 

The inhibition of Sec. 3224 applies to all 
assessments of taxes made under color of 
their offices, by internal-revenue officers 
charged with general jurisdiction of the sub¬ 
ject of assessing taxes against tobacco man¬ 
ufacturers. The remedy of a suit to recover 
back the tax after it is paid is provided by 
statute, and a suit to restrain its collection 
is forbidden. The remedy so given is ex¬ 
clusive, and no other remedy can be substi¬ 
tuted for it. Such has been the current of 
decisions in the circuit courts of the United 
States, and we are satisfied it is a correct 
view of the law. 

In Dodge v. Osborn, 240 U. S. 118 (supra), the 
opinion was delivered by Chief Justice White, who 
after quoting from Snyder v. Marks (supra) (at 
page 121) said: 

And this doctrine has been repeatedly ap¬ 
plied until it is no longer open to question 


i 
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that a suit may not be brought to enjoib the 
assessment or collection of a tax because of 
the alleged unconstitutionality of the statute 
imposing it. (Shelton v. Platt, 139 U. S. 
591; Pittsburgh &c. Ry v. Board of Public 
Works, 172 U. S. 32; Pacific Whaling Co, v. 
United States, 187 U. S. 447, 451, 452. | 

i 


In Bailey v. George, 259 U. S 16 (supra)j, the 
District Court granted an injunction restraining 
the collection of taxes assessed under the provisions 
of the Child Labor Tax Law on the ground that the 
statute imposing such taxes was unconstitutional. 
The decree of the District Court was reversed faith 
directions to dismiss the bill. The opinion so aptly 
.applies to the instant case that it will be quoted 
entire. 

Chief Justice Taft, who delivered the opinion, 
said : 


The decree entered herein by the District 
Court and appealed from directly to! this 
Court under section 238 of the Judicial 
Code, recited that the complainants operated 
a manufacturing plant for the production 
of cotton goods in Gaston County, Njorth 
Carolina; that the defendant was a Federal 
Collector of Internal Kevenue; that oh the 
ground that complainants had employed 
children in their factory within the limits 
of ages prescribed in section 1200 of the 
Act of Congress known as the Child Labor 
Tax Law, approved February 24, 1919, c. 
18, 40 Stat. 1057, 1138, they were under its 
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terms assessed the sum of $2,098.06; that 
they filed a claim for abatement of the same,, 
which was denied; that the collector was 
about to make the exaction by distraining 
complainants’ property, levying on it and 
selling it; that the Act of Congress purport¬ 
ing to authorize the assessment was invalid 
under the Constitution of the United States, 
and on these grounds permanently enjoined 
the Collector from proceeding to collect the 
assessment. 

An examination of the bill shows no other 
ground for equitable relief than as stated in 
the order. The bill does aver 4 ‘That these 
your petitioners have exhausted all legal 
remedies, and it is necessary for them to be 
given equitable relief in the premises”; but 
there are no specific facts set forth sustain¬ 
ing this mere legal conclusion. Section 
3224, Rev. Stats., provides that “No suit 
for the purpose of restraining the assess¬ 
ment or collection of any tax shall be 
maintained in any Court.” The aver¬ 
ment that a taxing statute is unconstitu¬ 
tional does not take this case out of the sec¬ 
tion. There must be some extraordinary 
and exceptional circumstance not here 
averred or shown to make the provisions of 
the section inapplicable. Dodge v. Brady, 
240 U. S. 122, 126. In spite of their aver¬ 
ment, the complainants did not exhaust all 
their legal remedies. They might have paid 
the amount assessed under protest and then 
brought suit against the Collector to recover 
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the amount paid with interest. No fact is 
alleged which would prevent them from 
availing themselves of this form of remedy. 

Attention is here directed to the interesting knd 
significant fact that on the same day Bailejj v. 

i 

George was decided, holding that the District Court 
was prohibited from enjoining collection of a tax, 
even though it was averred the taxing statute was 
unconstitutional, the Supreme Court, in the Child 
Labor Tax Case, 259 U. S. 20, in an opinion written 
by the same member of the Court (Chief Justice 
Taft) held the Child Labor Tax Law unconstitu¬ 
tional. I 

Prompt collection of the revenues is a vital ne¬ 
cessity of government. To permit this to be halted 
by injunction every time a taxpayer felt that an 
assessment of taxes made against him was erro- 

i 

neous or unlawful would be disastrous to! the 
finances of the country and would clog the wheels of 
government. To guard against this and at! the 
same time do justice to its citizens against whom 
taxes have been erroneously assessed, Congress, in 
section 3224 of the Revised Statutes and section 604 
of the Revenue Act of 1928, has prescribed thait the 

i 

collection of taxes shall not be interfered with by 
the courts and has provided a complete system of 
remedial justice. Of this system it was said in 
Nichols v. United States, 7 Wall. 122,131: j 

The mischiefs that would result, ii: the 
aggrieved party could disregard the jjrovi- 
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sions in the system designed expressly for 
his security and benefit, forbid the idea that 
Congress intended to all any other modes to 
redress a supposed wrong in the operation 
of the revenue laws, than such as are par¬ 
ticularly given by those laws. 

While it is true that in many of the opinions in 
the cited cases the courts have referred to the fact 
that there is a complete and adequate remedy 
at law in the complete system of corrective justice 
provided by Congress, yet it is none the less true 
that nowhere in the cases holding that section 3224 
of the Revised Statutes denies to the equity courts 
jurisdiction to restrain the collection of Federal 
taxes are the decisions grounded on the fact that 
there is such remedy at law. In every case—and 
there has been no variation in the decision—the de¬ 
cision has been squarely rested on the prohibition 
of section 3224. And it could not be otherwise, be¬ 
cause here is a positive statutory provision the ef¬ 
fect of which can not be ignored by the courts or 
construed away. As was said by Mr. Justice 
Brewer, speaking for the court in Pacific Whaling 
Company v. United States, 187 U. S. 447, 452: 

It is said that unless this application can 
be sustained the petitioner is without rem¬ 
edy, and that there is no wrong without a 
remedy. While as a general statement this 

mav be true, it does not follow that it is with- 
* * 

out exceptions, and especially does it not 
follow that such remedy must ahvays he oh- 
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tamable in the courts. Indeed, as the gov¬ 
ernment can not he sued without its consent, 


it may happen that the only remedy a party 
has for a wrong done by one of its officers is 
an application to the sense of justice of the 
legislative department. * * * (Italics 

ours.) 

Again in Corhus v. Alaska Treadwell Gold Min¬ 
ing Company, 187 U. S. 455, it was said (Mr. Jus¬ 
tice Brewer again writing the opinion, at page 464) : 

1 

* * * Not only is it the general;rule 

that equity will not restrain the collection of 
a tax on the mere ground of its illegality, but 
also, as appears by its legislation, Congress 
has attempted to enforce the rule and to re¬ 
quire payment of the tax by the party 
charged therewith before inquiry as tb its 
validity will be permitted. See Pacific 
Whaling Company v. United States, ante, p. 


The reference in the opinions to the factj that 
there is a complete and adequate remedy at law 
was merely arguendo to demonstrate that, entirely 
aside from section 3224 of the Revised Statutes, 
the equity court was without jurisdiction . 

In State Railroad Tax Cases, 92 U. S.j 575 

i 

(supra), Mr. Justice Miller, delivering the opinion 
of the Court (at page 613), said: 


The Government of the United Statefe has 
provided, both in the customs and in tne in¬ 
ternal revenue, a complete system of correc¬ 
tive justice in regard to all taxes imposed 


i 
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by the general government, which in both 
branches is founded upon the idea of ap¬ 
peals within the executive departments. If 
the party aggrieved does not obtain satis¬ 
faction in this mode, there are provisions 
for recovering the tax after it has been paid, 
by suit against the collecting officer. But 
there is no place in this system for an appli¬ 
cation to a court of justice until after the 
money is paid. 

That there might be no misunderstanding 
of the universality of this principle, it was 
expressly enacted, in 1867, that “no suit for 
the purpose of restraining the assessment or 
collection of any tax shall be maintained in 
any court.” Rev. Stat. sec. 3224. And al- 
though this was intended to apply alone to 
taxes levied by the United States, it shows 
the sepse of Congress of the evils to be 
feared if courts of justice could, in any case, 
interfere with the process of collecting the 
taxes on which the government depends for 
its continued existence. It is a wise policy. 
It is founded in the simple philosophy de¬ 
rived from the experience of ages, that the 
payment of taxes has to be enforced by sum¬ 
mary and stringent means against a reluc¬ 
tant and often adverse sentiment; and to 
do this successfully, other instrumentalities 
and other modes of procedure are necessary 
than those which belong to courts of jus¬ 
tice. * * * 

The Supreme Court indicated by its language in 
the case of Dodge v. Osborn, 240 U. S. 118 (supra ) r 
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referring to section 3224, that there might possibly 
arise a case where, “by some extraordinary and en¬ 
tirely exceptional circumstance, its provisions are 
not applicable.” Such a case had not come to the 
attention of the Court up to the time of thatdeci- 
sion. It is fair to assume that what the Court had 
in mind were cases of the character of those Relied 
upon by counsel for the taxpayer in Graham v. du 
Pont, 262 U. S. 234 (supra). The discussion of 
these cases by Chief Justice Taft in his opinion in 
that case shows that such cases can not apply to the 
instant case. At page 257 he said: 

The cases complainant’s counsel rely on 
do not apply. The cases of Lipke v.\Led - 
ever, 258 U. S. 557, and Regal Drug Cor¬ 
poration v. Wdr dell, 260 U. S. 386, were not 
cases of enjoining taxes at all. They |were 
illegal penalties in the nature of punishment 
for a criminal offense. Pollock v. Farmers’ 


Loan & Trust Co., 157 U. S. 429, and Brus- 
haber v. Union Pacific R. R. Co., 240 IJ. S. 
1, were suits by stockholders against! cor¬ 


porations to restrain the corporations jfrom 


paying taxes alleged to be unconstitutional. 
Hill v. Wallace, 259 U. S. 44, was in part a 
suit like the foregoing. It was a bill tiled 
by members of the Chicago Board of Trade 
to prevent the governing board from apply¬ 
ing to the Secretary of Agriculture to!have 
the Board of Trade designated as a “con¬ 
tract market” under the Future Trading 
Act on the ground that the act was uncon- 


i 

i 

i 
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stitutional and its operation would impair 
the value of the Board to its members. 
Without such designation no member could 
have sold grain for future delivery without 
paying a prohibitive tax; and if he sold 
without paying the tax, he was subjected to 
heavy criminal penalties. To pay such a 
tax on each of the many thousands of trans¬ 
actions on the Board and to sue to recover 
them back would have been utterly impracti¬ 
cable. It would have blocked the entire 
future grain business of the country and 
would have seriously injured not only the 
members of the Board but also the produc¬ 
ing and consuming public. This phase of 
the situation was so clear that the Govern¬ 
ment in effect consented to the temporary 
injunction. See Hill v. Wallace, 257 U. S. 
310, s. c. 615. Under these extraordinary 
and most exceptional circumstances it was 
held that Sec. 3224 was not applicable to 
prevent an injunction against collection of 
such a prohibitive tax imposed for the pur¬ 
pose of regulating the future grain business 
with all the unnecessary and disastrous con¬ 
sequences its enforcement would entail if 
the act was unconstitutional. 

Hill v. Wallace should, in fact, be classed 
with Lipke v. Lederer, supra, as a penalty 
in the form of a tax. Certainly we have no 
such case here. 

The case of McDowell v. Heiner, 9 Fed. (2d) 120, 
was one the sole purpose of which was to restrain 
the collection of penalties assessed against the com- 


plainant for willfully filing false and fraudulent- 
returns with intent to evade the tax. The bill al¬ 


leged that this constituted a crime, and that the 
complainant was about to be punished and penal¬ 


ized for a crime for which he had never been in¬ 


dicted and convicted by a jury, and was therefore 
deprived of his constitutional rights. District 
Judge Thomson, denying the injunction and dis¬ 
missing the bill (at page 123), said: 

The cases of Lipke v. Leclerer, 259 TjT. S. 
557, 42 S. Ct., 549, 66 L. Ed. 1061, and Segal 
Drug Corporation v. War dell, 260 U. S. 386, 
43 S. Ct., 152, 67 L. Ed. 318, are not Icon- 
trolling or applicable here. In those cases 
the court was dealing with a statute (Cbmp. 
St. Ann. Supp. 1923, Sec. lOISS 1 /! et s^q.), 
to prevent the manufacture and sale of in¬ 
toxicating liquors for beverage purposes, 
with 39 sections for the violation of afiy of 
which appropriate penalties and punish¬ 
ments are provided. It is in no sense a tax¬ 
ing act. In the first-named case the court 
said: “The revenue officer, without nbtice, 
has undertaken to assess a penalty fof an 
alleged criminal act and threatens to enforce 
payment by seizure and sale of property 
without opportunity for a hearing of I any 
kind.” | 

Referring to the use of the word “tax” 
in title 2, section 35 (Comp. St. Ann. Supp. 
1923, Section 10138%v), the court held'that 
evidence of crime is essential to assessment 
under that section; that it lacks all the or- 
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clinary characteristics of a tax, whose pri¬ 
mary function is to provide for the support 
of the government and clearly involves the 
idea- of punishment for infraction of the 
law, the definite function of a penalty; that 
these decisions are not applicable to the case 
before us seems clearly apparent. 

In conclusion: In the legislation under 
which the penalties in question were im¬ 
posed, and collection authorized by admin¬ 
istrative officers, Congress was acting on a 
subject exclusively within its control. Ap¬ 
peal to the judicial power is neither war¬ 
ranted i nor necessary. The taxpayer had 
notice and an opportunity to be heard. If 
the claim against him is illegal, and his right 
is denied, it is his duty to pay, and, in his 
action to recover back, every legal defense is 
open to him, including the right to question 
the constitutionality of the act under which 
the assessments were made. He has thus a 
plain, adequate, and complete remedy at law. 
In addition to this, and the fact that he does 
not come into a court of equity with clean 
hands, he is squarely confronted by section 
3224 of the Revised Statutes (Comp. St. 
5947), which prohibits relief by injunction. 

The decree entered dismissing the bill in the 
McDowell case was affirmed by the Circuit Court of 
Appeals for the Third Circuit (15 Fed. 2d, 1015), 
and certiorari denied (273 IT. S. 759). 

Cases are numerous where extraordinary circum¬ 
stances of much greater degree than the mere bold 
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statement of loss of money as averred in the case at 
bar have been held insufficient to avoid section 3224 
of the Revised Statutes. 

In Hernandez v. McGhee, 294 Fed. 460 (supra), 
suit was brought to enjoin distraint for taxes dpon 
mining property owned by a partnership in winch 
plaintiff was a partner. The plaintiff denied! the 
validity of the tax, and his bill set forth in great; de¬ 
tail that the seizure and sale of the properties, as 
threatened by the collector, would result in gjreat 
damage to the property; that supplies on hand 
would become valueless, machinery would deterio¬ 
rate, skilled labor would be dissipated; and that 
liabilities for breaches of employees’ contracts 
would accrue to the plaintiff, who would also lose 
the benefit of several valuable contracts for the dis¬ 
posal of ore dumpings. The Circuit Court of Ap¬ 
peals for the Eighth Circuit, in reversing an order 

i 

of the District Court overruling a motion to dismiss 
the bill, at page 467, said: j 

Since the decree was entered, and pending 
this appeal, the Supreme Court of the 
United States, on the 21st day of May, 1^23, 
has filed its decision in Graham v. Dupont, 
262 U. S. 234, 43 Sup. Ct. 567, 67 L. Ed! —, 
and we are of the opinion that this decision 
so completely disposes of the questions here 
involved in favor of the appellant that fur¬ 
ther discursion thereof is unnecessary, j 
That this case does not fall within the 
doctrine of Hill v. Wallace, 257 U. S. 310, 

i 

i 


i 

i 
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42 Sup. Ct. 158, 66 L. Ed. 253, or witliin the 
rule of Lipke v. Lcderer, 259 U. S. 557, 42 
Sup. Ct. 549, 66 L. Ed. 1061, is, we think, 
too plain to call either for exposition or the 
citation of authority 

In Sigrnan v. Heine eke, 297 Fed. 1005, a bill to 
enjoin distraint, which alleged threatened seizure 
of property for a tax, collection of which was 
barred, and irreparable injury to the plaintiff if 
carried out, injunction was denied. 

Similarly in Stanley v. Ilopkins, 9 Fed. (2d) 976 
(supra), the District Court for the Northern Dis¬ 
trict of Texas, denied an injunction to prevent the 
seizure under distraint and sale of plaintiff’s home¬ 
stead in satisfaction of a tax claimed to be due from 
his wife. 

In Reinecke v. Peacock, 3 Fed. (2d) 583 (supra), 
it was held that mere inconvenience in payment of 
the large sum, and the fact that the suit involved a 
trust estate, psually a matter for equitable juris¬ 
diction, did not avoid the provisions of section 3224 
of the Revised Statutes. 

The District Court for the Eastern District of 
Michigan in the case of French Mortgage and Bond 
Company v. Fred L . Woodworth, 38 Fed. (2d) 841, 
decided March 7,1930, held that Section 3224 of the 
Revised Statutes prohibits an injunction restrain¬ 
ing the collection of tax. 
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I 
l 

F. The case at bar is no exception to section 3224 the 
Revised Statutes prohibiting injunctions 

Counsel for appellee rely upon the rule laid c(own 
in Hill v. Wallace, 259 U. S. 67, and claim that the 
case at bar comes within the exception of that de¬ 
cision, but that is a fatuous gesture on the intelli¬ 
gence of any court. This court is confronted ivith 
the question of “ restraining the collection of Reve¬ 
nues” under a statute which the Supreme Court has 
held to be a revenue statute, while the Supreme 
Court in the Vv allace case was considering the ques¬ 
tion of u regulation of business .” In other wdrds, 
the Supreme Court there found that it was pot a 
tax but that the same was a regulation under! the 
guise of a tax, and accordingly held that it wajs an 
exception to Section 3224 and by reason thereof 
injunctive relief should be granted. 

The case of Graham v. Dupont, supra, wasj de¬ 
cided subsequent to the case of Hill v. Wallace, and 
it will be noted that Mr. Chief Justice Taft in the 
opinion in that case said: 

The cases complainant’s counsel rely on 
do not apply. The cases of Lipke v. Lederer, 
259 U. S. 557, and Regal Drug Corporation 
v. Wardell, 260 U. S. 386, were not cases of 
enjoining taxes at all. They were illegal 
penalties in the nature of punishment for a 
criminal offense. Pollock v. Farmers’ Loan 
& Trust Co., 157 U. S. 429, and Brushabkr v. 
Union Pacific R. R. Co ., 240 U. S. 1, \jrere 
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suits by stockholders against corporations to 
restrain the corporations from paying taxes 
alleged to be unconstitutional. Hill v. Wal¬ 
lace, 259 U. S. 44, was in part a suit like the 
foregoing. It was a bill filed by members 
of the Chicago Board of Trade to prevent 
the governing board from applying to the 
Secretary of Agriculture to have the Board 
of Trade designated as a 46 contract market” 
under the Future Trading Act on the ground 
that the act was unconstitutional and its 
operation would impair the value of the 
Board to its members. Without such desig¬ 
nation no members could have sold grain for 
future delivery without paying, a prohibitive 
tax; and if he sold without paying the tax, 
he was subjected to heavy criminal penalties. 
To pay such a tax on each of the many thou¬ 
sands of transactions on the "Board and to 
sue to recover them back would have 
been utterly impracticable. It would have 
blocked the entire future grain business of 
the country and would have seriously in¬ 
jured not only the members of the Board 
but also the producing and consuming pub¬ 
lic. This phase of the situation was so clear 
that the Government in effect consented to 
the temporary injunction. See Hill v. Wal¬ 
lace, 257 U. S. 310, s. c. 615. Under these 
extraordinary and most exceptional circum¬ 
stances it was held that Sec. 3224 was not 
applicable to prevent an injunction against 
collection of such a prohibitive tax imposed 
for the purpose of regulating the future 
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grain business with all the unnecessary atid 
disastrous consequences its enforcement 
would entail if the act was unconstitutional. 

Hill v. Wallace should, in fact, be classed 
with Lipke v. Lederer, supra, as a penalty 
in the form of a tax. Certainly we have jno 
such case here. j 

It will be noted from the foregoing rule of law 
as laid down by the late Chief Justice Taft tliat 
there is nothing exceptional in the case at bar. Tjhe 
Supreme Court has found the oleomargarine law 

I 

to be a revenue measure which brings it squarely 
within the prohibition of Section 3224 of the Re¬ 
vised Statutes. Any holding to the contrary i$ a 
reversal of the Supreme Court of the United States. 
Any ruling to the contrary would in effect nullify 
Section 3224 by reason of the fact that any tax¬ 
payer could come into a court of equity and by 
pleading insolvency, hardship, irreparable injury, 
damage, etc., could secure an injunction against the 
collection of the tax, the far-reaching effect j of 
which would be that the Government would be ab¬ 
solutely estopped from proceeding to collect public 
revenues, and counsel wish to impress upon this 
court the magnitude and seriousness of such a situ¬ 
ation. The Supreme Court has been very careful 
in every instance to distinguish the question be¬ 
tween enjoining or restraining the collection of 
taxes and enjoining operation of statutes which 
are dealing with regulations and penalties. The 
Supreme Court in the case of Hill v. Wallace Was 


i 


i 
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dealing exclusively with the question of penalties 
and of regulation. It may be a great hardship to 
a taxpayer to pay his tax, but nevertheless injunc¬ 
tion does not lie even though the collection of the 
tax would ruin his business. Nowhere in the books 
do we find any rule laid down which takes this case 
out of Section 3224 nor which in any way holds 
that it is an exception to Section 3224. 

The Supreme Court in the case of Graham v. 
Dupont, supra, decided subsequent to the case of 
Hill v. Wallace, was very careful to distinguish the 
McCray case and other cases holding the oleomar¬ 
garine law a revenue measure from the cases of 
Hill v. Wallace, Lipke v. Lederer, and Regal Drug 
Corporation v. Wardell. So that the case of Hill 
v. Wallace can not and does not have any applica¬ 
tion to the case at bar. 

It is well to note the case of Hernandez v. McGhee, 
294 Fed. 460.| A suit was brought to enjoin dis¬ 
traint for taxes on mining property owned by a 
partnership in which the plaintiff was a partner. 
The bill denied the validity of the tax and set forth 
that the seizure and sale of the property would re¬ 
sult in great damage to the property; supplies on 
hand would become valueless; machinery would de¬ 
teriorate; skilled labor would be dissipated; that 
liability for breaches of employees’ contracts would 
accrue to plaintiff, who would also lose the benefit 
of several valuable contracts for the disposal of ore 
dumpings, etc. The Circuit Court of Appeals for 


I 
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i 
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the Eighth Circuit, in reversing and overruling a 

motion to dismiss the bill, said: ! 

/ i 

Since the decree was entered, and pending 

this appeal, the Supreme Court of the United 
States, on the 21st day of May, 1923, has filed 
its decision in Graham v. Dupont, 262 TTJ S. 
234, 43 Sup. Ct. 567. 67 L. Ed. —, and we 
are of the opinion that this decision so com¬ 
pletely disposes of the questions here | in¬ 
volved in favor of the appellant that further 
discussion thereof is unnecessary. 

That this case does not fall within ;the 
doctrine of Hill v. Wallace, 267 U. S. 310, 
42 Sup. Ct. 158, 66 L. Ed. 253, or within : the 
rule of Lipke v. Lederer, 259 U. S. 557] *42 
Sup. Ct. 549, 66 L. Ed. 1061, is, we think,itoo 
plain to call either for exposition or !the 

i 

citation of authority. I 

The rule having been so explicitly laid down by 
all of the courts to the effect that injunction Will 
not lie to restrain the collection of a revenue would 
seem to call for no further authority or discussion 
on this question of Hill v. Wallace being an ! ex¬ 
ception, or in any way tending to take this case! out 
of Section 3224 of the Revised Statutes. 

i 

j 

G. Defect in parties 

This court held in the case of McCarl et dl . v. 
Leland, supra, that the ruling of the Commissioner 
as to a deficiency assessment was prima facie cor¬ 
rect and that prima facie, therefore the amount of 
a deficiency assessment was due the Government. 

i 

i 

i 


I 
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It therefore naturally follows that the determina¬ 
tion by the Commissioner in the case at bar that 
appellee’s product is taxable prima facie creates 
an indebtedness due the Government. The United 
States is not and could not be made a party to this 
suit and by reason of the fact that the taxes are 
due the United States, the United States is an 
indispensable party to any suit to restrain the 
collection thereof. 

It is a universal rule in equity that unless the 

court has jurisdiction of all indispensable parties 

interested in the suit or to be affected bv the results 

%/ 

thereof, the court has no jurisdiction to proceed. 

Minnesota v. Hitchcock, 185 U. S. 373. 
Oregon v. Hitchcock, 202 U. S. 62. 

Wells v. Roper, 246 U. S. 337. 

Louisiana v. Garfield, 211 U. S. 70. 

U . S. ex rel. Goldberg v. Daniels, 231 
U. S. 218. 

Louisiana v. McAdoo, 234 U. S. 627. 
Maryland Casualty Co. v. Collector, 24 
Fed. (2d) 836. 

When an indispensable party can not be brought 
before the court, the court can not proceed but must 
dismiss the bill. Walter man v. Canal-La . Bank, 
215 U. S. 33. 

In Simpkins Federal Practice Procedure, p. 490, 

discussing the question of jurisdiction the text 

savs: 

* 

It will be further seen that neither the 
statutes nor rule 39 authorizes the court to 
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take jurisdiction in the absence of an indis¬ 
pensable party. 

California v. Southern Pacific Company, 157 
U. S. 250. Citing the text further, at p. 495, it 


says: j 

If then the issue arises that parties who 
are indispensable have not been made cjr it 
should appear during the trial, the court 
must either dismiss the case or hold it until 
they are made parties and if to make parties 
would destroy the diversity of citizenship 
and thereby oust jurisdiction of the court, 
then the court can not entertain jurisdiction 
of the cause and should dismiss at once.! 

i 

! 

It is indisputable that the tax in question is the 
property of the United States and is not the prop¬ 
erty of the Commissioner. The Commissioner has 
no interest in the subject matter of this litigation. 
He is simply a ministerial officer of the Government 
having certain duties to perform under the law and 
has no interest whatsoever in the outcome of this 
litigation but that can not be said of the United 
States. The decree of the court below has affected 

i 

the interests of the United States. A court may 

i 

not enter a decree in the absence of a party whose 
rights may be affected thereby. 

Coiron v. Millaudon, 19 Howard 1151 
Gregory v. Stetson, 133 U. S. 579. j 


The Supreme Court of the United States for the 
purpose of equity actions has divided parties to a 

i 

suit into three classes, namely, nominal, necessary. 
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and indispensable parties. In the case of Shields v. 
Barrow, 17 Howard 139, indispensable parties are 
defined as those who have such interest in the con¬ 
troversy that a final decree can not be made with¬ 
out either affecting- that interest or leaving the con¬ 
troversy in sqeh a condition that its final determina¬ 
tion may be wholly inconsistent with equity and 
good conscience. It is indisputable that the in¬ 
terests of the United States in the case at bar are 
such that a final decree can not be made without 

i 

affecting the interests of the United States. The 
Federal cases dealing with the question of whether 
or not the United States is an indispensable party 
are numerous. In the Hitchcock case, supra, the 
court said: 

Now the legal title to these lands was in 
the United States. The officers named as 
defendants have no interest in the lands or 
the proceeds thereof. The United States is 
proposing to sell them. This suit seems to 
restrain the United States from such sale, 
to divest the Government of its title in¬ 
vested in the state. The United States is, 
therefore, the real party affected by the 
judgment and against which, in fact, it will 
operate and the officers have no pecuniary 
interest in the matter. If whether a suit is 
one against the state is to be determined, 
not by the fact of the party named as defend¬ 
ant on record, but by the result of the judg¬ 
ment or decree which may be entered, the 
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same rule must apply to the United States. 
The question of whether the United States 
is a party to a controversy is not determined 
by the merely nominal party on the record 
but by the question of the effect of the judg¬ 
ment or decree which can be entered. ; 

As to the Government’s immunity from suit 

| 

there is no distinction between suits directly against 
the Government and those against its property, and 
the rule applies to the same extent where the rights 
of the United States are affected in a suit directly 
against it or against its officers or agents. Walker 
v. Ford, Ct. App. District of Columbia, 269 Fed. 877. 

In the Walker case suit was brought in ejectment 
to recover a portion of real estate occupied by! the 

j 

Government Printing Office. The suit was brought 
against the Public Printer and Chief Clerk and the 
court held that it was clear that the action jwas 
brought against the property owned by the United 
States and that the United States was therefore an 
indispensable party and not having consented to 
be sued, the action must be dismissed. 

The court in the Minnesota case further said the 

i 

question whether the United States is a party to 
the controversy is not determined by merely the 
nominal party on record, but by the question of 
the effect of the judgment or decree which may be 
entered. 

In the case of Wells v. Roper, supi'a, the Action 
was dismissed because the United States was a nec- 


i 
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essary party. In that case the plaintiff had a con¬ 
tract with the Postmaster General for transporta¬ 
tion of mail which was cancelled when the Post¬ 
master General began the use of automobiles pur¬ 
chased by the Government. The action was brought 
against the Assistant Postmaster General to re¬ 
strain him from using the Government automo¬ 
biles. It was held that the Government’s interests 
were so direct!v involved that the United States 
was a real party in interest, and not having given 
its consent to be sued the action should be dismissed. 

In State of Louisiana v. Garfield, supra, the ac¬ 
tion w^as dismissed because the case involved title 
to lands claimed by the United States. The action 
was brought against the Secretary of the Interior 
and the Commissioner of the General Land Office 
bv the State of Louisiana to establish its title to 
said lands. The court held that the suit raises 
questions of law and fact upon which the Lmited 
States would have to be heard. 

In United States ex rel . Goldberg v. Daniels, 
supra, it v T as held that the inability to make the 
United States a party forbids the maintenance of 
mandamus to require the Secretary of the Navy to 
sell to the highest bidder a cruiser which had been 
stricken from the Naval register under the Act of 
August 5,1882. 

In State of Louisiana v. McAdoo, 234 U. S. 627, 
it was held the immunity of the United States from 
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suit prevents the State of Louisiana as a producer 
of sugar from maintaining an original bill in the 

Federal Supreme Court against the Secretary! and 
Assistant Secretary of the Treasury to review their 

judgment as to the duty to be exacted under a tariff 
Act. j 

In Maryland Casualty Company v. Charleston 
Lead Works and D. C. Jones, Collector of Internal 
Revenue, 24 Fed. (2d) 836, an action was brought 
by the Maryland Casualty Company as surety on 
a bond given to the Collector of Internal Revenue 
as security for the payment of taxes of the Charles¬ 
ton Lead Works, to secure exoneration and obtain 

i 

enforcement of the lien of the Government upon 
the property of the Charleston Lead Works, j The 
court held that the United States and not tlitfe Col¬ 
lector was the real party in interest and thit the 

action could not, therefore, be maintained, j 

! 

The case of Cunningham v. Macon ct Brunswick 
R . R. Co., 109 U. S. 446, gives quite a thorough re¬ 
view of all the decisions involving the question of 
whether or not the Government is a necessary! party 
to a suit. In that case the State of Georgia had 
endorsed bonds of a railway company, and, 1 upon 
default, had taken possession of the road, put it 
into the hands of a receiver, and made a sale for the 
State. The suit was brought by other lien holders 
against the Governor and Treasurer of the Sjtate of 
Georgia, and in dismissing the bill because the 
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State was not; a party, the lower court spoke as 
follows: 

The bill is to all intents and purposes a 
suit against the State. It is mainly her 
property and not that of Alfred H. Colquitt 
or J. W. Renfroe, that is to be affected by 
the decree of this court. It is the title of 
the State that is assailed. The attack is not 
made against the State directly, but through 
her officers. This indirect way of making 
the State a party is just as open to objec¬ 
tion as if the State had been named as a 
defendant. 3 Wood’s R. 426. 

In affirming the lower court, the Supreme Court 
spoke in part as follows: 

In the case now under consideration the 
State of Georgia is an indispensable party. 
It is in fact the only proper defendant in 
the case. No one sued has any personal in¬ 
terest in the matter or any official authority 
to grant the relief asked. 

No foreclosure suit can be sustained with¬ 
out the State, because she has the legal title 
to the property, and the purchaser under a 
foreclosure decree w T ould get no title in the 
absence of the State. The State is in the 
actual possession of the property, and the 
court can deliver no possession to the pur¬ 
chaser. The entire interest adverse to plain¬ 
tiff in this suit is in the interest of the State 
of Georgia in the property, of which she has 
both the title and possession. 
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Perhaps one of the last expressions from the 
Federal courts on the question of indispensable 
parties arose in the case of the Electric Steel 
Foundry Company v. Huntley, Collector, 32 Fed. 
(2d) 892. That suit was instituted by the taxpayer 
against the Collector of Internal Revenue for the 
purpose of annulling, cancelling, and setting aside 
a collection waiver on the grounds of fraud aind 
duress. In that case the question was raised that 
now confronts the court in these cases, namely, that 
the waiver, the subject of the litigation, was ^he 
property of the United States, and that action cotild 
not be maintained, nor had the court jurisdiction 
to enter any decree cancelling the waiver by reason 
of the fact that the United States was an indispen¬ 
sable party. The lower court dismissed the bill 
and said: 

Now in this case the purpose of the waiver 
was to extend the time in which the Govern¬ 
ment might proceed to the collection of ; the 
tax; it therefore was for the use and behefit 
of the Government. If the waiver has! the 
face value and it must be so assumed,! the 
plaintiff would have no right to suit at 1 all. 
This follows as to the Government and; not 
to the Collector. The Collector of Internal 
Revenue has no interest personally ini the 
results of this litigation. A decree against 
him would not be binding on the Govern- 
ment nor would it prevent the Government 
from making such use of this waiver as it 




would be entitled to under the law, and there¬ 
fore I take it that the motion should be sus¬ 
tained. I have labored to see if I could find • 
some way by which this suit might be main¬ 
tained but I am unable to do so and there- 

i 

fore the motion will be allowed and the bill 
dismissed. 

An appeal was taken from the foregoing decision 
to the Circuit Court of Appeals for the Ninth Cir¬ 
cuit and Mr. Justice Rudkin, speaking in behalf 
of that court, said: 

So here the only object and purpose of the 
suit was to destroy the waiver so that it could 
not be set up by the United States in opposi¬ 
tion to a claim by the taxpayer that the right 
to collect the tax was barred bv the statute of 

%j * 

limitations. But a decree of the court in a 
suit against officers of the United States 
would not and could not deprive the Govern¬ 
ment of the right to plead the waiver or 
destroy its legal effect; and this much was 
conceded by the appellant on the argument 
before this court. Such being the case a 
court of equity will not enter a decree that 
binds no one and determines nothing. Elec¬ 
tric Steel Foundry Company v. Huntley, 
Collector, 32 Fed. (2d) 892. 

Sanders v. Saxton, 75 N. E. 529, is a case where a 
landowner brought an action against the Commis¬ 
sioner of the land office of the State of New York 
and the comptroller of the State to have certain 
deeds executed by the comptroller to the people of 
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the State for unpaid taxes adjudged illegal and 
void. In reversing a decree in favor of the landj- 
owner the court of appeals said: 


The action is both in effect and in form 
to cancel and remove the deeds to the peo¬ 
ple of the State of New York as clouds upojn 
the plaintiff’s title. The grantee in such ja 
deed is plainly a necessary party to such an 
action, as it is the title of that grantee that is 
to be passed upon, and it can not be adjudged 
void unless he is brought in court. No one 
could ordinarily think of disputing his prop¬ 
osition. The only reason for omitting to 
make the state a party in this case is that 
it can not be made a party, and for that rea¬ 
son it is sought to avoid the immunity that 
the state possesses by making its officers 
parties in its stead. But it is also settled by 
the decisions of the Supreme Court that 
“the United States are not bound by a judg¬ 
ment to which they are not parties, and that 
no officer of the government can, by defend¬ 
ing a suit against private persons, conclude 
the United States by the judgment.” Carr 
v. United States, 98 U. S. 433; United States 
v. Lee, supra. Now, as the only object hnd 
purpose of a suit in equity to remove a cloud 
on the title to property is to have any ad¬ 
verse title that may be asserted under such 
cloud passed on and adjudged void, so that 
the plaintiff in possession may be forever 
afterwards free from any danger of the hos¬ 
tile claim, it would seem plain that, where 
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the judgment in an action can not conclude 
or bind a party claiming under the adverse 
title, the action must fail. 

The answer interposed by appellants to appel¬ 
lee’s bill in the court below alleges that the tax in 
question belongs to the United States and by reason 
thereof, of course, the United States is entitled to 
its day in court to meet appellee’s contention as to 

the validity thereof. It is, of course, obvious that 
the decree rendered by the court below is not bind- 

ing upon the United States. The decree of 
the court below in the case at bar simply restrains 
the Commissioner from proceeding to collect the 
tax, and, therefore, under the rules of equity as 
laid down by the Supreme Court of the United 
States, equity courts do not proceed to render de¬ 
crees unless all indispensable parties are before the 
court. Courts of equity do not spend their time 
in rendering decrees which determine nothing and 
bind no one. Should this court affirm the decree of 
the lower court, the United States would not be pro¬ 
hibited from proceeding to judgment in an action 
against the appellee and could proceed to execution 
upon the said judgment, if successful, against the 
property of the appellee. The United States can 
not be sued in equity, and by reason thereof the 
United States could never be made a party to a 
proceeding of this character. The fact that the 
United States is an indispensable party and can 
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not be made a party to a proceeding of this char¬ 
acter is of itself ample ground for reversal of; the 

i 

lower court. 

IX 

CONCLUSION 

The product in question having been found by 
the Commissioner to be taxable, and the finding of 
the Commissioner having been predicated upon new 
facts and evidence which convinced the Commis- 
sioner that the product now being manufactured 
was different from that which was before the court 

i 

in 1924, and the tax being property of the Uiiited 
States and being claimed by the United States; and 
the United States not being made a party and being 
an indispensable party to said action, and the case 
being no exception to the provisions of Section 8224 
of the Revised Statutes prohibiting injunction, and 
courts of equity having no jurisdiction to review 
acts of administrative officers, and the court below 
having found that there was some evidence before 
the Commissioner at the time he made his ruling 
tending to show that the product now being manu¬ 
factured is different from that which was before 
the court in 1924, it necessarily must follow that 
the court below was without jurisdiction to grant an 
injunction and the decree rendered by the court 
below was in violation of the provisions of Section 
3224 of the Revised Statutes of the United States- 
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restraining the collection of a Federal tax and 
should be reversed. 

Respectfully submitted. 

Leo A. Rover, 
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APPENDIX 


STATUTES 


AN ACT To make oleomargarine and other imitation dairy products 
subject to the laws of any State, or Territory, or the District of 
Columbia into which they are transported, and to change the tax 
on oleomargarine, and to impose a tax, provide for the inspection, 
and regulate the manufacture and sale of certain dairy products, 
and to amend an act entitled “An act defining butter, also impos¬ 
ing a tax upon and regulate the manufacture, sale, importation, 
and exportation of oleomargarine,” approved August 2, ISSti. ; 

i 

Section 1 (Act May 9, 1902, 32 Stat. 193). That 
all articles known as oleomargarine, butterine, imi¬ 
tation, process, renovated, or adulterated butteij, or 
imitation cheese, or any substance in the semblance 
of butter or cheese not the usual product of the 
dairy and not made exclusively of pure and unadul¬ 
terated milk or cream, transported into any State 
or Territory or the District of Columbia, and re¬ 
maining therein for use, consumption, sale, or stor¬ 
age therein shall, upon the arrival within the limits 
of such State or Territory or the District of Colum¬ 
bia, be subject to the operations and effect oj^ the 
laws of such State or Territory or the District of 
Columbia, enacted in the exercise of its police 
powers to the same extent and in the same manner 
as though such articles or substances had been pro¬ 
duced in such State or Territory or the District of 
Columbia, and shall not be exempt therefrom by 
reason of being introduced therein in original 
packages or otherwise. 


( 63 ) 
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Section 1 (Act Aug. 2, 1886, 24 Stat. 209). 
That for the purpose of this act the word “butter” 
shall be understood to mean the food product 
usually known as butter, and which is made exclu¬ 
sively from milk or cream, or both, with or with¬ 
out common salt, and with or without additional 
coloring matter. 

Sec. 2 (Act Aug. 2,1886). That for the purposes 
of this act certain manufactured substances, certain 
extracts, and certain mixtures and compounds, in¬ 
cluding such mixtures and compounds with butter, 
shall be known and designated as “oleomargarine,” 
namely: All substances heretofore known as oleo¬ 
margarine, oleo, oleomargarine oil, butterine, lard- 
ine, suine, and neutral; all mixtures and com¬ 
pounds of oleomargarine, oleo, oleomargarine oil, 
butterine, lardine, suine, and neutral; all lard ex¬ 
tracts and tallow extracts; and all mixtures and 
compounds of tallow, beef fat, suet, lard, lard oil, 
vegetable-oil annotto, and other coloring matter, 
intestinal fat, and offal fat made in imitation or 
semblance of butter, or when so made, calculated or 
intended to be sold as butter or for butter. 

Sec. 3 (Act Aug. 2, 1886, as amended by sec. 2, 
Act May 9, 1902). That special taxes are imposed 
as follows: 

Manufacturers of oleomargarine shall pay six 
hundred dollars. Every person who manufactures 
oleomargarine for sale shall be deemed a manufac¬ 
turer of oleomargarine. 

And any person that sells, vends, or furnishes 
oleomargarine for the use and consumption of 
others, except to his own family table without com¬ 
pensation, who shall add to or mix with such oleo- 
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margarine any artificial coloration that causes it to 
look like butter of any shade of yellow shall also be 
held to be a manufacturer of oleomargarine within 
the meaning of said Act and subject to the pro¬ 
visions thereof. 

i 

Wholesale dealers in oleomargarine shall |pay 
four hundred and eighty dollars. Every person 
who sells or offers for sale olemargarine in j the 
original manufacturer’s package shall be deemfed a 
wholesale dealer in oleomargarine. But any ihan- 
ufacturer of oleomargarine who has given thq re¬ 
quired bond and paid the required special tax, and 
who sells only oleomargarine of his own production, 
at the place of manufacture, in the original pack¬ 
ages to which the tax-paid stamps are affixed, sjhall 
not be required to pay the special tax of a whole¬ 
sale dealer in oleomargarine on account of such 
sales. i 

i 

Retail dealers in oleomargarine shall pay forty- 
eight dollars. Every person who sells oleomar¬ 
garine in less quantities than ten pounds at j one 
time shall be regarded as a retail dealer in oleomar¬ 
garine. And sections thirty-two hundred and 
thirty-two, thirty-two hundred and thirty-three, 
thirty-two hundred and thirty-four, thirty-two 
hundred and thirty - five, thirty - two hundred 
and thirty-six, thirty-two hundred and thirty- 
seven, thirty-two hundred and thirty-e i g h t, 
thirty-two hundred and thirty-nine, thirty-two 
hundred and forty, thirty-two hundred and 
forty-one, and thirty-two hundred and forty- 
three of the Revised Statutes of the United States 
are, so far as apj3licable, made to extend to and in¬ 
clude and apply to the special taxes imposed by this 
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section, and to the persons upon whom they are im¬ 
posed: Provided further, that wholesale dealers 
who vend no other oleomargarine or butterine ex¬ 
cept that upon which a tax of one-fourth of one cent 
per pound is imposed by this Act, as amended, shall 
pay two hundred dollars; and such retail dealers as 
vend no other oleomargarine or butterine except 
that upon which is impose by this act, as amended, 
a tax of one-fourth of one per cent per pound shall 
pay six dollars. 

Sec. 4 (Act of Aug. 2, 1886). That every per¬ 
son who carries on the business of a manufacturer 
of oleomargarine without having paid the special 
tax therefor, as required by law, shall, besides being 
liable to the payment of the tax, be fined not less 
than one thousand and not more than five thousand 
dollars; and every person who carries on the busi¬ 
ness of a wholesale dealer in oleomargarine without 
having paid the special tax therefor, as required by 
law, shall, besides being liable to the payment of the 
tax, be fined not less than five hundred nor more 
than two thousand dollars; and every person who 
carries on the business of a retail dealer in oleo¬ 
margarine without having paid the special tax 
therefor, as required by law, shall, besides being 
liable to the payment of the tax, be fined not less 
than fiftv nor more than five hundred dollars for 
each and every offense. 

Sec. 5 (Act Aug. 2,1886). That every manufac¬ 
turer of oleomargarine shall file with the collector 
of Internal Revenue of the district in which his 
manufactory is located such notices, inventories, 
and bonds, shall keep such books and render such 
returns of material and products, shall put up such 
signs and affix such number to his factory, and con- 
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duct liis business under such surveillance of officers 
and agents as the Commissioner of Internal Reve¬ 
nue, with the approval of the Secretary of the 
Treasury, may, by regulation, require. But the 
bond required of such manufacturer shall be with 
sureties satisfactory to the collector of internal 
revenue, and in a penal sum of not less than {five 
thousand dollars; and the sum of said bond ma J be 
increased from time to time and additional sureties 
required at the discretion of the collector, or urider 
instructions of the Commissioner of Internal 
Revenue. i 

Sec. 6 (Act Aug. 2, 1886, as amended by iAct 

Oct. 1 , 1918,40 Stat. 1008) . That all oleomargarine 
shall be packed by the manufacturer thereof iii fir¬ 
kins, tubs, and other wooden or paper packages 
not before used for that purpose, each containing 
not less than ten pounds, and marked, stamped,; and 
branded as the Commissioner of Internal Revenue, 
with the approval of the Secretary of the Treasury,, 
shall prescribe; and all sales made by manufac¬ 
turers of oleomargarine and wholesale dealers in 
oleomargarine shall be in original stamped pack¬ 
ages. Retail dealers in oleomargarine must! sell 
only from original stamped packages, in quantities 
not exceeding ten pounds, and shall pack the oleo¬ 
margarine sold by them in suitable wooden or paper 
packages which shall be marked and branded as the 
Commissioner of Internal Revenue, with the ap¬ 
proval of the Secretary of the Treasury, shall, pre¬ 
scribe. Every person who knowingly sells or offers 
for sale, or delivers or offers to deliver, any oleo¬ 
margarine in any other form than in new wooden 
or paper packages as above described, or who packs 
in any package any oleomargarine in any manner 


i 
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contrary to law, or who falsely brands any package 
or affixes a stamp on any package denoting a less 
amount of tax than that required by law shall be 
fined for each offense not more than one thousand 
dollars, and be imprisoned not more than two 
vears. 

Sec. 7 (Act Aug. 2, 1886). That every manufac¬ 
turer of oleomargarine shall securely affix by past¬ 
ing on each package containing oleomargarine 
manufactured by him a label on which shall be 
printed, besides the number of the manufacturer 
and the district and State in which it is situated, 
these words: “Notice—The manufacturer of the 
oleomargarine herein contained has complied with 
all the requirements of law. Every person is cau¬ 
tioned not to use either this package again or the 
stamp thereon again, nor to remove the contents 
of this package without destroying said stamp, 
under the penalty provided by law in such cases.’’ 
Every manufacturer of oleomargarine who neglects 
to affix such label to any package containing oleo¬ 
margarine made by him, or sold or offered for sale 
by or for him, and every person who removes any 
such label so affixed from any such package, shall 
be fined fifty dollars for each package in respect to 
which such offense is committed. 

Sec. 8 (Act Aug. 2, 1886, as amended by Sec. 3 
(Act May 9, 1902)). That upon oleomargarine 
which shall be manufactured and sold, or removed 
for consumption or use, there shall be assessed and 
collected a tax of ten cents per pound, to be paid by 
the manufacturer thereof; and any fractional part 
of a pound in a package shall be taxed as a pound: 
Provided, When oleomargarine is free from arti¬ 
ficial coloration that causes it to look like butter of 
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any shade of yellow said tax shall be one-fourth of 
one cent per pound. The tax levied by this section 
shall be represented by coupon stamps ; and the pro¬ 
visions of existing laws governing the engraving, 
issue, sale, accountability, effacement, and destruc¬ 
tion of stamps relating to tobacco and snuff, as far 
as applicable, are hereby made to apply to stamps 
provided for by this section. 

Sec. 9 (Act Aug. 2, 1886). That whenever any 
manufacturer of oleomargarine sells, or removes 
for sale or consumption, any oleomargarine upon 
which the tax is required to be paid by stamps, 
without the use of the proper stamps, it shall be 
the duty of the Commissioner of Internal Revenue, 
within a period of not more than two years after 
such sale or removal, upon satisfactory proof, to 
estimate the amount of tax which has been omitted 
to be paid, and to make an assessment therefor and 
certify the same to the collector. The tax so 
assessed shall be in addition to the penalties im¬ 
posed by law for such sale or removal. 

Sec. 10 (Act Aug. 2, 1886). That all oleomar¬ 
garine imported from foreign countries shall, in 
addition to any import duty imposed on the Same, 
pay an internal-revenue tax of fifteen cents per 
pound, such tax to be represented by coupon 
stamps as in the case of oleomargarine manufac¬ 
tured in the United States. The stamps sh$ll be 
affixed and canceled by the owner or importer of 
the oleomargarine while it is in the custody of the 
proper customhouse officers; and the oleomarga¬ 
rine shall not pass out of the custody of said offi¬ 
cers until the stamps have been so affixed and! can¬ 
celed, but shall be put up in wooden packages, each 
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containing not less than ten pounds, as prescribed 
in this act for oleomargarine manufactured in the 
United States, before the stamps are affixed; and 
the owner or importer of such oleomargarine 
shall be liable to all the penal provisions of this 
act prescribed for manufacturers of oleomargarine 
manufactured in the United States. Whenever 
it is necessary to take any oleomargarine so im¬ 
ported to any place other than the public stores 
of the United States for the purpose of affixing 
and canceling such stamps, the collector of customs 
of the port where such oleomargarine is entered 
shall designate a bonded warehouse to which it 
shall be taken under the control of such customs 

officer as such collector mav direct: and everv 

% •» 

officer of customs who permits any such oleo¬ 
margarine to pass out of his custody or control 
without compliance by the owner or importer 
thereof with the provisions of this section relating 
thereto, shall be guilty of a misdemeanor, and shall 
be fined not less than one thousand dollars nor 
more than five thousand dollars, and imprisoned 
not less than six months nor more than three years. 
Every person who sells or offers for sale any im¬ 
ported oleomargarine, or oleomargarine purport¬ 
ing or claimed to have been imported, not put up 
in packages and stamped as provided by this act r 
shall be fined not less than five hundred dollars 
nor more than five thousand dollars, and be im¬ 
prisoned not less than six months nor more than 
two years. 

Sec. 11 (Act of Aug. 2,1886). That every per¬ 
son who knowingly purchases or receives for sale 
any oleomargarine which has not been branded or 
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stamped according to law shall be liable to a penalty 
of fifty dollars for each such offense. i 

Sec. 12 (Act of Aug. 2,1886). That every per¬ 
son who knowingly purchases or receives for ^ale 
any oleomargarine from any manufacturer who has 
not paid the special tax shall be liable for such 
offense to a penalty of one hundred dollars, and to 
a forfeiture of all articles so purchased or received, 
or of the full value thereof. 

Sec. 13 (Act Aug. 2, 1886). That whenever any 
stamped package containing oleomargarine is emp¬ 
tied, it shall be the duty of the person in whose 
hands the same is to destroy utterly the staijnps 
thereon; and any person who wilfully neglects or 
refuses so to do shall for each such offense be fined 
not exceeding fifty dollars, and imprisoned not lless 
than ten days nor more than six months. And any 
person who fraudulently gives away or accepts 
from another, or who sells, buys, or uses for pack¬ 
ing oleomargarine, any such stamped package, ^hall 
for each such offense be fined not exceeding one 
hundred dollars, and be imprisoned not more than 
one year. Any revenue officer may destroy !any 
emptied oleomargarine package upon which the tax- 
paid stamp is found. | 

Sec. 14. (Act Aug. 2, 1886). That there shall be 
in the office of the Commissioner of Internal Rev¬ 
enue an analytical chemist and a microscopist, who 
shall each be appointed by the Secretary of the 
Treasury, and shall each receive a salary of| two 
thousand five hundred dollars per annum; and the 
Commissioner of Internal Revenue, may, whenever, 
in his judgment the necessities of the service so 
require, employ chemists and microscopists, to be 
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paid such compensation as he may deem proper, 
not exceeding in the aggregate any appropriation 
made for that purpose. Any such Commissioner is 
authorized to decide what substances, extracts, mix¬ 
tures, or compounds, which may be submitted for 
his inspection in contested cases are to be taxed 
under this Act; and his decision in matters of tax¬ 
ation under this Act shall be final. The Commis¬ 
sioner may also decide whether any substance made 
in imitation or semblance of butter, and intended 
for human consumption, contains ingredients dele¬ 
terious to the public health; but in case of doubt 
or contest his decision in this class of cases may be 
appealed from to a board hereby constituted for 
the purpose, and composed of the Surgeon General 
of the Army, the Surgeon General of the Navy, and 
the Commissioner (now Secretary) of agriculture; 
and the decision of this board shall be final in the 
premises. 

Sec. 15 (Act Aug. 2,1886). That all packages of 
oleomargarine subject to tax under this act that 
shall be found without stamps or marks as herein 
provided, and all oleomargarine intended for hu¬ 
man consumption which contains ingredients ad¬ 
judged, as hereinbefore provided, to be deleterious 
to the public health, shall be forfeited to the United 
States. Any person who shall willfully remove or 
deface the stamps, marks, or brands on a package 
containing oleomargarine taxed as provided herein 
shall be guilty of a misdemeanor, and shall be pun¬ 
ished bv a fine of not less than one hundred dollars 
nor more than two thousand dollars, and bv im- 

7 

prisonment for not less than thirty days nor more 
than six months. 
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Sec. 16 (Act of Aug. 2, 1886). That oleomar¬ 
garine may be removed from the place of manufac¬ 
ture for export to a foreign country without pay¬ 
ment of tax or affixing stamps thereto, under siich 
regulations and the filing of such bonds and other 
security as the Commissioner of Internal Rev- 
enue, with the approval of the Secretary of the 
Treasury, may prescribe. Every person who shall 
export oleomargarine shall brand upon every tub,, 
firkin, or other package containing such article the 
word “oleomargarine,” in plain Roman letters 
not less than one-half inch square. j 

Sec. 17. (Act Aug. 2, 1886). That whenever gny 
person engaged in carrying on the business of man¬ 
ufacturing oleomargarine defrauds, or attempts ta 
defraud, the United States of the tax on the oleo- 
margarine produced by him, or any part thereof,, 
he shall forfeit the factory and manufacturing! ap¬ 
paratus used by him, and all oleomargarine and all 
raw material for the production of oleomargarine 
found in the factory and on the factory premises, 
and shall be fined not less than five hundred dollars 
nor more than five thousand dollars, and may be im¬ 
prisoned not less than six months nor more than 
three years. 

Sec. 18 (Act Aug. 2,1886). That if any manufac¬ 
turer of oleomargarine, any dealer therein, or any 
importer or exporter thereof shall knowingly or 
willfully omit, neglect, or refuse to do, or cause to 
be done, any of the things required by law irj the 
carrying on or conducting of his business, or Shall 
do anything by this Act prohibited, if there be no 
specific penalty or punishment imposed by j any 
other section of this Act for neglecting, omitting, or 
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refusing to do, or for the doing or causing to be 
done, the thing required or prohibited, he shall pay 
a penalty of one thousand dollars: and if the per¬ 
son so offending be the manufacturer of or a whole- 
sale dealer in oleomargarine, all the oleomargarine 
owned bv him, or in which he has any interest as 
owner, shall be forfeited to the United States. 

Sec. 19 (Act Aug. 2, 1886). That all fines, pen¬ 
alties, and forfeitures imposed by this Act may be 
recovered in any court of competent jurisdiction. 


COLLECTION BY DISTRAINT 

Collection of tax by distraint .—The following 
regulation summarizes sections 3187 and 3196 of 
the Revised Statutes which authorizes collectors to 
collect taxes bv distraint and sale: 

Regulation: If any person liable to pay 
any tax ,fails to pay such tax within 10 days 
after notice and demand, it shall be lawful 
for the collector or his deputy to collect such 
tax with anv interest or additional amounts 

to 

assessed in connection therewith, together 
with interest as provided by section 276 (see 
article 1261), by distraint and sale of the 
goods, chattels, or effects, including stocks, 
certificates, bank accounts, and evidences of 
debt, or other property or rights to prop¬ 
erty belonging to the delinquent taxpayer 
or upon which a Federal lien exists by virtue 
of section 3186 of the Revised Statutes as 
amended. When goods, chattels, or effects 
sufficient to satisfy the tax, interest, penal¬ 
ties and additions to the tax imposed upon 
any person are not found by the collector or 
deputy collector, he is authorized to collect 
such tax by seizure and sale of real estate. 
If the tax is not payable on notice and de- 
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mand from the Collector but on a date pre¬ 
scribed by the statute, the collector should, 
nevertheless, if the tax has been assessed ahd 
payment thereof has not been made on or 
before the date so prescribed, give notice ahd 
make demand for the payment of the t^x, 
and then, if payment thereof is not made 
within 10 days from the date of such notilce 
and demand, proceed to collect such tax by 
distraint, as outlined above. (Art. 1204, 
Reg. 69.) j 

I 

COLLECTION BY SUIT j 

i 

Suits for fines, penalties, and forfeitures, and 
taxes. —It shall be the dutv of the collectors, 1 in 
their respective districts, subject to the provisions 
of this title, to prosecute for the recovery of gny 
sums which may be forfeited by law. All suits for 
lines, penalties, and forfeitures, where not other¬ 
wise provided for, shall be brought in the name of 
the United States, in any proper form of action* or 
by any appropriate form of proceeding, qui tarn or 
otherwise, before any district court of the United 
States, for the district within which said fine, pen¬ 
alty, or forfeiture may have been incurred, or be¬ 
fore any other court of competent jurisdiction; 
and taxes may be sued for and recovered in \the 
name of the United States, in any proper forth of 
action, before any district court of the United 
States for the district within which the liability to 
such tax is incurred, or where the party f rom whom 
such tax is due resides at the time of the commence¬ 
ment of the said action. ( R . S. 3213; Mar. 3,1911, 
c. 231, 289, 36 Stat. 1167.) (Italics ours.) 

Same; sanction of commissioner. —No suit!for 
the recovery of taxes, or of any fine, penaltyj, or 
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forfeiture, shall be commenced unless the Commis- 

/ 

sioner of Internal Revenue authorizes or sanctions 
the proceedings. In the case of any suit for pen¬ 
alties or forfeitures brought upon information 
received from any person, other than a collector 
or deputy collector, the United States shall not be 
subject to any costs of suit. (R. S. 3214.) 

Section 3224 of the Revised Statutes of the 
United States: 

No suit for the purpose of restraining the 
assessment or collection of any tax shall be 
maintained in any court. 
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